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STATEMENT OF QUESTION PRESENTED 


The question presented, as agreed to by the parties 


in a stipulation approved by order of the Court dated 
July 8, 1958, is correctly stated in the brief of the 


appellant, 
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Vo 
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BRIEF FOR APPELLEE 


“COUNTERSTATEMENT OF THE CASE 

Plainview Radio (intervenor herein) and Star of the 
Plains Broadcasting Company (appellant herein) each applied 
for a construction permit for a standard broadcast station 
to operate on 1050 kc. Intervenor proposed to operate a 
Station with 1000 watts power in Plainview, Texas (pop. 
14,000). Appellant SHOpesed to operate a station with 250 
watts power in Slaton, Texas (pop. 5000). Both of the pro- 


posed stations would operate daytime only. Since the proposed 


stations operated simultaneously would produce destructive . 
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iitenterence: the Commission by order naieasedoctober 9, 
1956 designated the applications for comparative hearings. 
Progressive Broadcasting Company, licensee of station KCCO, 
Lawton, Okla., was named a party to the proceeding because 
appellant's proposal would cause objectionable interference 


within the protected primary service area of KCCO, which 


also operates on 1050 kc. 


Slaton is located in Lubbock County, which according to 


the Census Bureau constitutes the standard metropolitan area 
for the city of Lubbock. (R. 255) Slaton is 16 miles from 
Lubbock. (Tr. 50) Lubbock has a population of 72,000, 
Lubbock County has a population of 101,000. (R. 355) Six 
standard broadcast stations are licensed in Lubbock, all of 
them providing primary service to Slaton, (R. 371) Slaton 
has no radio station of its own, Plainview has one standard 
broadcast station (KVOP). (BR. 354) Plainview is approxi- 
mately 55 miles north of Slaton, 

KCCO already received interference on 1050 ke from 
KFMJ, Tulsa, Okla. Appellant*s proposal would Guece sags 
tional interference depriving 10,000 persons or 6% of the 
population within KCCO‘s primary service area of its signal. 
The area of interference would be between 47 and 75 miles 
from Lawton, It would not overlap the existing area where 
interference is received from KFMJ. (RB. 356) ; 

After a heatiag on eight sasmes designated te the 


Commission, the Hearing Examiner issued an Initial Decision - 





a 
proposing to’ grant appellant's application, (BR. 262) The 
Examiner’s principal ground for choosing appellant was his 
belief that such choice was required by the Commission's 
policy granting a first station to each community of sub- 
stantial size wherever possible, He found that this proceed— 
ing came squarely within that policy. 

Exceptions were filed by intervenor. (R. 309) After 
oral argument the Commission on May 14, 1958 issued the 
decision here on appeal granting by a 6 = 0 vote, intervenor's 
application, (R. 352, 24 F.C.C. 405) Pointing to its 
necessary concern under Section 307(b), with all factors 
relevant to a determination of the “fair, efficient and 
equitable” distribution of radio facilities, (R. 370), the . 
Commission concluded that its general policy of favoring a 
grant of a first station to every community of substantial 
size did not warrant awarding a grant to appellant under the 
facts of this case, The Commission found that Slaton*s need 
for a first station was minimized by the small size of the 
community and the fact that Slaton is in the standard 
metropolitan area of Lubbock and receives primary service 
from all six stations in Lubbock, The Commission found 
that Slaton's need for its first station, under the cir- 
cumstances, had to be weighed against the disadvantages of 
granting appellant*s application, since it would cause 


objectionable interference over a wide area to an existing 


station on that frequency. In view of the factors limiting 
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Slaton'’s need for its own station, and the objectionable 
interference entailed by appellant's application, the 
Commission found intervenor’s application preferable, since 
it would cause no objectionable interference to any existing 
station, and would be the second local service for the Plain- 
view community. 
SUMMARY OF ARGUMENT 

Section 307(b) of the Communications Act requires a 
fair, efficient and equitable distribution of radio facilities 
among the different states and communities. Therefore, other 
factors being equal, an application for a first station in 
any community of substantial size will be preferred over an 
application for a second station in a larger city. But in 
this case other factors existed which justified the Commis- 
sion in awarding a second station to Plainview, Texas 
(pop. 14,000) over a competing application for a first sta- 


tion for Slaton, Texas (pop. 5000), The Slaton proposal 


would have caused destructive interference within the primary 


service area of KCCO, an existing station in Lawton, Oklahoma, 
depriving more than 10,000 people of service from KCCO; the 
Plainview proposal did not entail objectionable interference 
to any existing station. In addition, Slaton*s need for 

its own station was lessened by the fact that it is located 
in the county which is the standard metropolitan area for 
Lubbock, Texas. Lubbock has six stations, all providing 


primary service te Slaton. On the other hand, Plamview is 
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not located within the metropolitan area of any larger city, 
and thus is more dependent on.its own radio stations, In 
the light of Slaton"s small size and location within the 
Lubbock metropolitan area, and in view of the interference 
the Slaton applicant would cause to KCCO the Commission reason- 
ably concluded that its need fortes local station did not oute- 
weigh the needs for an additional facility in Plainviéw, 
| ARGUMENT 

The appeal here raises just one simple question, This 

is whether the Commission may properly determine that a fair, 
efficient and equitable distribution of radio facilities, 
within the meaning of Section 307(b) of the Communications 
Act, will better be achieved by granting an application for | 
a second station in a city of 14,000 people than a first 
Station in a town of 5,000 population under circumstances 
where (1) the larger city is not part of any metropolitan 
area- =» is with local transmission facilities and the 
proposed station there will not cause ebjectionable inter- 
ference to any existing station and (2) the smaller town 
is located within the county and metropolitan area of a 
much larger city, with six existing local- stations, and 
the proposed station there would cause objectionable 


interference to 10,300 people, amounting to ahout 6 per 


cent of those served by an existing station in another 
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community. The Commission, in its decision fully recognized 
the need, on an absolute, non-comparative basis, for a first 
service in the smaller Slaton community despite its location 
in a metropolitan areawith a large number of radio outlets 
and despite the interference which the proposed Slaton sta- 


tion would cause to an existing station in Lawton, Oklahoma, 


1 
(R. 370-371). It felt only that as a comparative matter a 


more "fair, efficient and equitable distribution" of radio 
facilities would be achieved by making eoran of a second 
station to the larger city of Plainview under these special 
circumstances. | 

Appellant, understandably, would like to frame the 
Commission's decision in terms of a basic and improper change. 
of Commission policy in the application of the statutory 
standard embaiied in Section 307(b) of the Act. It is, however, 
nothing of the sert. Of course, all things being equal, the 
making available of a first local transmission facility is 
of higher priority than the grant of a second. See Easton 
Publishing Co. v. Federal Communications Commission, 85 U.S. 
App. D.C. 33, 175 F.2d 344. And the Commission has held 
this to be normally true where the community receiving its 
first local station is markedly smaller than that seeking 


its second —=— provided only that the smaller community is 


1 The headings in points A, B, and C of appellant*s 
argument (App. Br. 9, 12 and 13), are quite misleading in 
implying that the Commission was “concluding” for any of 
the reasons listed that Slaton “does not require a Standard 
broadcast transmission facility of its own.“ 
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large enough to give reasonable promise of supporting any — 
Station. See Lawton - Ft, Sill Broadcasting Co » ¢ Pike & 
Fischer, R.R. 1216. But the Commission, with the express 
approval of this Court, has also recognized that in circum- 
stances where the unserved community is located within a well 
served metropolitan area or district and the proposed losal | 
Station will serve all or most of this larger area, the 
normal considerations which would otherwise be applicable 


in comparative 307(b) decisions do not necessarily obtain, 


See Huntington Broadcasting Co,, 6 Pike & Fischer, R.R. 569 


(1950), affirmed Huntington Broadcasting Co. v. Federal Com- 
nications Commission, 89 U.S. App. D.C. 222, 192 F.2d 33. 


And this Court has also enjoined the Commission to give 
attention as one factor in Section 307(b) cases to possible 
objectionable interference one of the competitors might caue 
to an existing station. See Democrat Printing Co, v. Federal 
Communications Commission, 91 U.S. App. D.C. 72, 202 F.2d 
298. 2 

The Court also stated in a somewhat different context 
that [t]he Commission cannot ignore a material difference 
between two applicants and make findings in respect to selected 
characteristics only .... It must take into account all the 
characteristics which indicate differences, and reach an 
overall relative determination upon an evaluation of all 


factors, conflicting in many cases.” Johnston Broadcasting . 


Co, v. Federal Communications Commission, 85 U.S. App. D.C. 
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40, 46, 175 F.2d 351, 357. Yet what appellant would have tie 


Commission do here is look only to the fact that Slaton had 


no existing station and Plainview one, once it had determined 
that its application also met the basic, non=comparative 
prerequisities to receiving a license. This, however, is 

not the law. 

Aside from its confusion between absolute and compara= 
tive qualification appellant’s principal argument appears to 
be that the decision here represents an unwarranted deviation 
on the part of the Commission from a controlling policy that 
every community of substantial size will necessarily be af= 
forded a first local outlet in preference to granting multiple 
‘facilities in larger communities. As support for this alleged 


policy the appellant relies primarily upon the Commission‘s 


decision in Lawton=Ft, Sill Broadcasting Co,, 7 Pike & 


Fischer, R.R. 1216 (Br. 10). The argument, however, is not 


sound, nor does the Lawton decision support the argument, as / 
the Commission's decision in the present proceeding makes clear, 


ary, In support of its “one, controlling factor" theory, appel- 
lant cites the “priorities” listed by the Commission at the 
time it adopted its television allocation table in 1952, 

See 1 Pike & Fischer, RR. (Part Three) 91:601. The Commis- 
sion has established no allocation table with respect to 
licensing AM stations, and applications there are considered 
on the basis of the impact of the particular factual situation 
upon the"public interest", But in any event the priorities 
used in establishing the television table of assignments were 
merely guideposts from which the Commission did not hesitate 
to deviate when other equally relevant considerations of the 


public interest so required. See Logansport Broadcasting 


Corp. v. Federal Communications Commission, 93 U.S. App. D.G 
342, 346, 210 F.2d 24, 28. 


/..Even if the Commission were in fact deviating in the 
present case from the policy it had previously adopted in 
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As the Commission has clearly indicated in its decision in 
the present case (R. 372, 24 F.C.C. at 423), the situations 
are only superficially comparable, and aarked and significant 
distinctions between the two exist. Thus, in the Lawton= 
Ft, Sill case the unserved community, Anadarko, Oklahoma, 
far from béing located in a metropolitan area and county 
and blessed with a multiplicity of local stations, was 
located in a county of 35,000 people which had no local 
station whatsoever. Moreover, while the proposed Anadarko 
station would cause objectionable interference to some 11,000 
people within the interference-free contours of a station 
in Elk City, Oklahoma, there is a significant difference 
between the nature of this-interference and the interference 
which would here be caused by appellants* proposed Slaton 
station, For the interference from Slaton to the Lawton 
station KCCO is conchannel interference with resulting 
obliteration of the existing service without replacement, 
whereas in the case of the Anadarko proposal the inter- 
ference was adjacent channel interference which would 


result in the substitution in the "interference" area of 


service from Anadarko for that previasly received from 
4 


Elk City. And this area, where Anadarko service would 


37 (Cont'd) the 1952 Lawton=-Ft.,Sill case, this would 
not necessarily make its reasoned opinion here improper. 
See WOKO, Inc, v. Federal Communications Commission, 329 
U.S. 223. 3 


4/ This situation is the result of the different ratios 
Of wanted to unwanted signal specified in the Commission’s 
Rules, on the basis of experimental information, whereby 





replace Elk City service was located closer to Anadarko 


than Elk City, whereas the converse is true here, as the 
Commission pointed out. ‘Consequently, from the standpoint 
of efficiency of operation, the Anadarko proposal approved 
in the Lawton-Ft,Sill case was greatly preferable to. that 
denied here. 

The decision of the Commission in the present case is 
clearly a reasonable one in the light of all of the factors 
prevailing, While the Commission recognized Slaton*s identity 
as a separate community despite its location within the 
metropolitan area (and county) of the City of Lubbock 
(R. 371, 24 F.C.C. at 422) the fact remains, as the Commis- 
sion pointed out, that it is not only a much smaller | 
community, but is locatedwithin the metropolitan district 
of a large city and thus has, from the standpoint of trans- 
mission needs, strong affiliations with the principal city. 
No less than six local stations existed within the metropol?r 
tan district offering a multiplicity of outlets for local 
programming geared to the metropolitan area. Moreover, 
the Plainview application would obviously make a more 
efficient use of the frequency in the present case in 
of the fact that it would provide new primary service 


approximately the same mamber of people as the Slaton 


A] (Cont'd) objectionable interference exists between 


Stations on the same channel where the ratio is less than 
20-1 whereas insofar as adjacent channel interference is 
concerned the controlling ratio is l-l and adequate -service 
from one of the two stations will always exist. See 
Commission Rules, Section 3.182(w). 
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proposal in a somewhat lesser served area, without causing 
any interference within the normally protected contours 
of any existing station, The Slaton proposal, on the con= 
trary, would cause objectionable interference to some 10,308 
persons representing approximately 6 per cent of the popula- 
tion within the normally protected contours of Station KCCO, 
Lawton, Oklahoma, Under these circumstances the Commission 
could properly find the grant of the Plainview application 


would better serve the public interest. 


In summary, the Commission in the present case after 


giving full consideration to all the factors showing which 
of the two proposed eat dons would best conduce to a fair, 
efficient and equitable distribution of radio facilities, 
and after fully weighing, among other things, the need 

of all communities of reasonable size for their own trans- 
mission outlets, concluded under the circumstances of this 
case that this need for Slaton was outweighed by factors 
favoring the Planview applicant here, This decision was 
wholly consistent with the past precedents in this Court 


and at the Commission and must be affirmed, 


~3/ Appellant*s station would provide a new primary service 
to 145,140 persons in an area of 5,362 square miles; Plain- 
view, new primary service to 144, 616 persons in an area of 
12,143 square miles. "A minimum of 5 and a maximum of 16 
other services would be available to the proposed Plainview 
service area, while a minimum of 19 other services would be 
available in the proposed Star service area. Six stations 
now provide primary (2.0 mv/m) service to the community of 
Plainview, while seven stations provide such service to the 
community of Slaton. Four stations would provide primary 
service to all.of the area proposed to be served by the Slaton 
applicant, while only one station furnishes primary service 
to all of the area to be served by the festa eee proposal.” 
(Re 371, 24 F.C.C. 422). : 
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CONCLUSION 


For the foregoing reasons the Commission's decision 


should be affirmed. 


Respectfully submitted, 


JOHN L, FITZGERALD 
General Counsel 


RICHARD A. SOLOMON 
Assistant General Counsel 


MARK E., FIELDS 
Counsel 


‘Federal Communications Commission 
Washington 25, D.C. 


October 17, 1958 
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COUNTER STATEMENT OF THE CASE 


This is an appeal from an order of the Federal Communications 
Commission granting Intervenor's application for a construction per- 
mit for a new standard broadcast station, and denying Appellant's 
application. 
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The applications of Appellant and Intervenor were mutually ex- 
elusive in that they proposed the use of the same frequency in cities 
only 55 miles apart, so a grant of both would result in mutually destruc- 
tive interference. Accordingly, a hearing was conducted by the Com- 
mission on 2 number of issues, including two which are pertinent here. 
They are summarized as follows: 

A. Whether and to what extent Appellant's proposal 


would cause objectionable interference to an existing 
station, KCCO, Lawton, Oklahoma. 


B. On the basis of the entire record, which of the 

proposed operations "would better provide a fair, efficient 

and equitable distribution of radio facilities" under Section 

307(b) of the Communications Act of 1934, as amended. 

[R. 63, 64] 

After hearing, the Hearing Examiner recommended that Inter- 
venor's application be denied and that Appellant's application be granted. 
The Hearing Examiner's reasoning is set forth at length in Appellant's 


Brief (pp. 4-5). 


The Commission concluded, however, that Intervenor's proposal 
'twould provide a more efficient use of the frequency assignment re- 
quested herein". The Commission found that Appellant's proposal would 


cause objectionable interference within the service area of Station KCCO, 


an existing station in Lawton, Oklahoma. Some 10, 308 persons, or 

5.97% of the population, and 11.67% of the area served by KCCO, would 
suffer such interference. KCCO received interference from other sources, 
and in the aggregate, 11,913 persons (6.9%) in an area of 1,133 square 
miles (12. 6%) would be lost to Station KCCO, if Appellant's application 
were granted. [R. 368-369] 


Intervenor's proposal was found to involve no interference to 
existing stations. The Commission concluded that, in a non-compara- 
tive case, the interference to KCCO would not bar a grant to Appellant. 
But the Commission concluded that in a comparison of Appellant's and 
Intervenor's proposals, the interference to KCCO had to be weighed 
adversely to Appellant. [R.370, 372] 
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The Commission also considered at length the fact that Appellant 
proposed the first local radio transmission facility in Slaton (population 
5, 036), whereas Intervenor proposed the second local transmission 
service in Plainview (population 14, 044). While weight was given to 
Slaton's proposal in this respect, the Commission concluded that the 
merit of rendering a first transmission service in Slaton was dis- 
counted to some extent by Slaton's small size [R. 372], and by the fact 
that Slaton is in close proximity to Lubbock, Texas, and is actually in 
the Lubbock Metropolitan Area. [R.372] The Commission found that 
Slaton and Lubbock are only some 16 miles apart, and Lubbock has six 
local transmission facilities. All of these Stations, plus a seventh else- 
where, provide service to Slaton. This situation did not obtain in Plain- 
view, however, or as the Commission put it, "Plainview is not Similarly 
situated in a large metropolitan area". The record shows that only three 
stations within 25 miles of Plainview provide service to Plainview. 
Three other stations located 40 to 75 miles from Plainview also render 
Service to that city. [R.149, 154] 


The Commission also concluded that Intervenor's proposal would 


cover more than twice the area that would be served by Appellant's 
operation. The proposed Plainview service area was calculated to be 
12,143 square miles, while that of Slaton was 9, 362 square miles [R. 371] 
Furthermore, the service area of Intervenor's proposed station was 
somewhat lacking in existing radio reception service when compared 
with the proposed service area of Appellant. The various parts of the 
proposed Plainview station's service area received as a minimum 5 
other services and as a maximum 16 other Services; the various parts 
of the Slaton service area, however, received as a minimum 10 other 
services and as a maximum 19. Only one station covered all of the 
Plainview service area, while four Stations covered all of the service 
area proposed to be covered by Appellant. [R. 371] 
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Finally, the Commission recognized a presumption of fact (which 
it has relied upon in numerous earlier proceedings) that in a city of sub- 
stantial size, such as Plainview, a "definite need exists for a second 


medium for local expression". In this respect, and on the basis of all 
the record, the Commission concluded that there is a need for a second 


local transmission facility in Plainview. [R. 370] 


Upon a review of all factors, the Commission decided that a 
grant of Intervenor's application, rather than that of Appellant, would 
serve the public interest, convenience and necessity. The Commission 
expressly reached this conclusion in light of the statutory test of Section 
307(b) of the Act which requires the Commission to make "a fair, efficient 
and equitable distribution of radio facilities" among the several states 
and communities. [R. 372] 


SUMMARY OF ARGUMENT 


This appeal concerns a comparative broadcast hearing which the 
Commission decided on the basis of Section 307(b) of the Communica- 
tions Act of 1934, as amended. The Commission correctly decided that 
Intervenor's application merits preference over Appellant's proposal 
because, among other things, the former would not cause interference 
to existing stations, while the latter would cause such interference to a 
station in Oklahoma. Appellant, while conceding that its proposal 
caused such interference, and that Intervenor's did not, contends on 
appeal that the importance of granting a first local transmission facility 
in a city transcends all other allocation considerations, including that 
of efficiency. Appellant urges that its proposal had to be granted for 
this reason, even though on a comparative basis the proposal was less 
efficient than that of Intervenor. Appellant apparently seeks reversal on 
the theory, that, as a matter of law, the one point on which its proposal 
was Superior outweighed all the advantages of Intervenor's proposal. 
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Section 307(b) of the Act does not impose a fixed or absolute 
requirement that the Commission in all cases authorize a first local 


transmission facility wherever one is proposed. Rather, Section 307(b) 


requires that a grant of radio facilities be an efficient allocation as well 
as a fair and equitable one. The Commission is directed by Section 
307(b) to weigh all factors involved in a given situation - city specified, 
population covered, interference caused, interference received, and the 
like - so that on an overall basis the resulting action provides the best 
allocation - the fairest, most efficient and most equitable. 


The Commission correctly decided that Appellant's proposal 
would not bring about an efficient use of the frequency since substantial 
objectionable interference would be caused to an existing station. Ona 
comparative basis, Intervenor's proposal was meritorious - and en- 
titled to preference in that it involved no such interference to any station. 


Appellant's proposal was for the first local transmission facility 
in Slaton, Texas, whereas Intervenor's proposal was for a second local 
service in Plainview, Texas. Nevertheless, the Commission concluded 
that Slaton's needs for a first service were "less enhanced" because 
Slaton is in close proximity to Lubbock, Texas, where six local facili- 
ties exist. Plainview was not Similarly situated with respect to stations 
in a large Metropolitan Area. Furthermore, Plainview is a much larger 
community than Slaton. 


The several factors which entered into the Commission's De- 
cision cannot be considered Separately as Appellant has argued. It is 
erroneous to assert, for example, that the Commission denied Appel- 
lant's application merely because inter ference was threatened to an 
existing station (Appellant's Brief, Heading C, p.13); and there is an 
even greater fallacy in the contention that the Commission cannot weigh 
the interference factor comparatively even though that factor would not 
bar a grant in a non-comparative situation (Appellant's Brief, p. 14). 
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On the basis of all "Section 307(b)" factors, Intervenor's pro- 
posal was entitled to preference because: 
1. Intervenor's proposal involved no interference to existing 


stations, while Appellant's operation would have caused severe 


interference to an existing station. [R. 372] 


2. Plainview is a substantially larger community than Slaton, 
and has a need for a second local outlet. [R.155-157, 370, 372] 
3. Slaton is situated in a large metropolitan area with six 
stations all of which serve Slaton, while Plainview is not so 
situated. [R.372] 

4. Fewer services are available to the overall area to be 
served by Intervenor's station, than are available within 
Appellant's proposed coverage area. [R. 371] 

5. Fewer services are available to Plainview than to Slaton. 
[R. 371] 


The Commission's Decision was a reasonable and lawful exer- 
cise of its duty to "...take into account all the characteristics which 
indicate differences, and reach an over-all relative determination upon 
an evaluation of all factors, conflicting in many cases". In this case the 
Commission did not abuse its "wide discretion" in reaching its ultimate 
judgment. Johnston Broadcasting Co. v. Federal Communications 
Commission, 85 U.S. App.D.C. 40, 175 F.2d 351. 


ARGUMENT 


The Commission reached its Decision in this case after a review 
of all points of comparison between the applicants. No single criterion 
was relied upon as determinative by the Commission. Indeed, the 
Commission's ultimate conclusion was reached "upon consideration of 
the entire record in this proceeding". [R. 372] 
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Appellant attacks the Commission's Decision piecemeal. No- 
where in its Brief has Appellant come to grips with the fundamental 
fact that its application was denied for a variety of reasons. Instead, 
in each of four distinct sections of its argument, Appellant has singled 
out an individual point and urged that the Commission improperly de- 
cided the case on that point. For instance, in Point A, Appellant 
argues (Appellant's Brief, p. 9): 

"The Commission erred in concluding that because 
"Slaton is served by a number of broadcast services’ 
in terms of receivable signals it does not require a 
standard broadcast transmission facility of its own.” 

The Commission did not reach such a conclusion. The Commis- 
Sion concluded that Slaton's need for a transmission facility of its own 
was outweighed by interference problems and other factors, including 


the number of receivable signals available to Slaton. [R.372] 


Similarly, Appellant contends (Appellant's Brief, p. 12): 


"The Commission erred in concluding that because 
Slaton "is in close proximity to the City of Lubbock' 

it does not require a standard broadcast transmission 
facility of its own." : 


In conclusion No. 18 of the Decision, the Commission referred 


to "the consideration that Star of the Plains would provide a first local 
transmission facilitytoa community". [R. 372] And in paragraph 12 of 
the conclusions, the Commission held that Slaton does have a need for 
a. local transmission facility. [R. 369 ] What Appellant seems to ignore 
is that the Commission, on the basis of the entire record, went on to 
find that Slaton's needs were outweighed on a comparative basis by a 
combination of the greater efficiency of the Intervenor's proposal, 
Plainview's need for a second station, and other factors. 


Appellant's arguments run contrary to the simple fact that, just 
as the whole is the sum of all its parts, the Commission's Decision in 
a "Section 307(b) case" must be a composite judgment as to all factors 
in the case. Johnston Broadcasting Co. v. Federal Communications 
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Commission, supra; Northwestern Ohio Broadcasting Company, 3 Pike 
& Fischer RR 1945, 1954. 


A. The Interference Factor 

Where a proposal which is otherwise meritorious involves inter- 
ference to an existing station, the Commission must determine whether 
the need for the new service outweighs the need for the preservation of 
the existing station's service in the interference zone. Rules and Regu- 
lations, Section 3.24(b), Democrat Printing Co. v. Federal Communica- 
tions Commission, 91 U.S. App.D.C. 72, 202 F.2d 298. If another 
mutually exclusive proposal would not cause such interference, the 
Commission on the basis of all facts before it must decide which pro- 
posal would provide the more efficient allocation. Communications Act 
of 1934, Sections€03, 307(b). In some situations the facts justify the 
denial of the interfering proposal. FM Radio and Television Corp., 3 
Pike & Fischer RR 665. In other situations, based on an overall analysis 
of the facts, the interfering proposal may be granted. Greater New 


Castle Broadcasting Corp., 8 Pike & Fischer RR 291. 


Appellant cites the Greater New Castle case, supra, as authority 
for a preference of its application in the instant factual situation. In 


Greater New Castle an application for a first station in a small com- 


munity was preferred over an application for a second station in a larger 
community, despite the fact that the former involved substantial inter- 
ference to two existing stations. Up to this point, there appears to be 
some similarity between the Greater New Castle case and this situation. 
But the unsuccessful applicant in Greater New Castle also caused inter- 
ference to existing operations. There lies the distinction. Intervenor's 
proposal would not cause interference to any station. It was reasonable 
for the Commission, therefore, to reach a different result in this case 
because of the factual distinction. 
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The interference problem is one of considerable concern to the 
Commission. Where possible, a non-interfering proposal is to be pre- 
ferred. In City Broadcasting Corp., 7 Pike & Fischer RR 1055, the 
Commission granted an application to improve facilities of an existing 
station in Gardner, Massachusetts, and denied a mutually exclusive 
proposal for the first nighttime facility in Nashua, New Hampshire. The 
Gardner proposal was preferred because (a) it would eliminate inter- 
ference theretofore caused by the Gardner station to another operation, 
and (b) the Nashua proposal would cause interference to two other sta- 
tions. In each case the interference involved less than 1% of the popula- 
tion served by the existing station. Here, the interference is much more 
severe: Appellant would cause interference to almost six percent of the 
population served by Station KCCO. A fortiori, Intervenor’ S proposal 
merited preference. 


Appellant argues (Appellant's Brief, p. 14), that the Commission 


cannot consider in a comparative case a factor which would not be dis- 
qualifying in a non-comparative case. Appellant points out that the Com- 
mission concluded that the interference to be caused by the Slaton sta- 
tion to KCCO would not disqualify Appellant if this were only a contest 
between Slaton and KCCO. [R.370] Appellant argues that when such a 
conclusion had been reached, "the Commission was not free to reach 
back again and use this same interference as an argument in support of 
the denial of the Slaton proposal". 


The point is unworthy of extended discussion. As this Court said 


in Johnston Broadcasting Co. v. Federal Communications Commission, 
supra, : 
"A choice between two applicants involves more than 
bare qualifications of each applicant. It involves a 
comparison of characteristics. Both A and B may be 
qualified, but if a choice must be made, the OlLe 
is which is the better qualified." 
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Many comparative proceedings involve only applicants found to 


be fully qualified. If only disqualifying factors could be considered, the 
Commission could never choose between qualified applicants! The 
Commission was not only privileged, but was required to consider all 
relevant factors, whether or not disqualifying. Thus ownership of other 
broadcast stations (the "diversification factor") is not disqualifying (with- 
in the limits of the multiple ownership rules) but diversification may 


be decisive in a comparative case. McClatchy Broadcasting Company v. 


Federal Communications Commission, 99 U.S. App. D.C. 195, 239 F.2d 


15, aff'd, on rehearing, 99 U.S. App.D.C.199, 239 F.2d 19, cert-den., 


McClatchy Broadcasting Co. v. Federal Communications Commission, 
353 U.S.918, 952, 77 S.Ct. 664, 858, 1 L. Ed. 2d 665, 860. 


B. The Availability of Other Services to Slaton 


The interference question alone weighed heavily against Appel- 
lant. But other factors also called for the denial of Appellant's applica- 
tion and the grant of Intervenor's. 


No party has disputed Appellant's argument that Slaton has a 
need for a local transmission facility. The cases cited by Appellant 
(Appellant's Brief, p.9) which hold that a presumption of need exists 
where a city has no local facility are superfluous. The Commission 
specifically held that Slaton deserves a local service, all other factors 
being equal. [R. 370] 


All other factors were not equal in this situation, however. The 
Commission had to consider the critical interference factor described 
above. There was also the fact that Slaton is favorably located in the 
large Lubbock Metropolitan Area and has services from nearby Lubbock 
stations. Plainview, on the other hand, is not so located. Slaton is only 
16 miles from the center of Lubbock, and six stations in Lubbock serve 
Slaton. A seventh station located elsewhere also serves Slaton. Plain- 
view receives six services from other stations, but with one exception, 
none of these is within 25 miles of Plainview. Three are 40 to 75 miles 
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from Plainview. [R.149, 154] 


Clearly, on this point, Plainview merited a preference. The 
Commission was careful to point out that, when considering the proxi- 
mity of Slaton and Lubbock, it was not asserting that the two communities 
were in the so-called Huntington Park-Los Angeles relation. In Huntington 
Broadcasting Company, 5 Pike & Fischer RR 721, reh.den. 6 Pike & 


Fischer RR 569, aff'd, sub. nom. Huntington Broadcasting Co. v. Federal 


Communications Commission, 89 U.S. App. D.C. 222, 192 F.2d 33, the 
Commission held that applications for Huntington Park and Los Angeles 
are, for purposes of allocating Class II stations, to be considered as 
proposing service to the same city. In that case the Commission found 
that Huntington Park is surrounded by Los Angeles, and the two cities 
are homogeneous in many aspects of social, business, and community 
life. Accordingly, no differences in communities served could be found 


to warrant the application of Section 307(b) of the Act in that case. 


Nothing in the Huntington case or other precedents, however, pre- 
cludes the Commission from considering, as it did here, the availability 
of outside services from nearby communities to a city within a Metro- 
politan Area. In Manchester Broadcasting Co., 14 Pike & Fischer RR 
219, the Commission concluded that, while the communities of East 
Hartford and Hartford, Connecticut "for 307(b) purposes ..- should be 
treated as separate communities, the residents of East Hartford have 
much more easily available to them the facilities of many stations situa- 
ted in a community [Hartford] with which they have a close community 
of interest". In the Manchester case the Commission concluded that a 
proposal for a station at Manchester, Connecticut, was to be preferred 
to a proposal for West Hartford, Connecticut. Neither West Hartford 
nor Manchester had a local station. A "modest preference" was accor- 
ded the Manchester proposal because East Hartford did have services 


nearby. The similarity of the Manchester factual situation. to the in- 


stant case is readily apparent. 





C. Plainview's Needs 


The final major factor considered by the Commission was 


Plainview's need for a second local service. 


As is stated above, the Commission concluded that Plainview is 
not situated in a large metropolitan area, as is Slaton. The Commission, 
after considering the size, importance, and characteristics of the city, 
concluded that there was a need for a second local service in Plainview. 


[R. 370] The bases for this conclusion were similar to those which 


indicated a need for a first local service in Slaton. [R.369] 


The small size of Slaton (population 5, 036) when compared with 
Plainview (population 14, 044) was also a factor favoring a grant to 
Intervenor. [R. 372] In this respect Appellant's discussion of the Tele- 
vision Allocations Priorities (Appellant's Brief, pp. 18-19) should be 
considered. In the Sixth Report and Order on Television Allocations, 

1 Pike & Fischer RR, Part 3, 91:601, the Commission announced 
priorities which it sought to follow in allocating television channels. 

The second priority stated is the establishment of a first local trans- 
mission facility in each community, and the fourth priority is the es- 
tablishment of two or more local facilities. In practice, however, the 
Commission is not bound always to adhere rigidly to the priorities. 
And its authority to allocate channels toasingle city in preference to two 
smaller cities was upheld by this Court. Logansport Broadcasting Corp. 
v. Federal Communications Commission, 93 U.S. App. D.C. 342, 210 F. 
2d 24. 

Significantly, Appellant, in discussing the significance of the Sixth 
Report and Order, in this case relies on a presumption of need for a 
first service in Slaton (Appellant's Brief, pp. 18-19), while contending 
that a presumption of need cannot be asserted for a second station in 


Plainview! 
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Appellant disputes the Commission's conclusion that a city the 
size of Plainview may be presumed to need a second local service. 
(Appellant's Brief, p.12). Appellant argues that as to need in Plainview, 
the record is silent. While the record rebuts the latter contention, there 
is substantial precedent which indicates clearly that Appellant's posi- 
tion is untenable. Vermillion Broadcasting Co., 7 Pike & Fischer RR 
602(b); Donald F. Whitman, 13 Pike & Fischer RR 849; FM Radio & 


Television Corp., supra. 


As the Commission stated in the Whitman case as Pike & Fischer 
RR 849, at 851-852): 


"Furthermore, we are of the opinion, as we stated in re 
Vermillion Broadcasting Corporation, 7 Pike & Fischer 
RR 602(b)(1953), that "When a population center of sub- 
stantial size is served by only one local transmission 
facility, it is wholly reasonable to conclude, without prob- 
ing further, that a definite need exists for a second medium 
of local expression. The listener's opportunity to select 
among locally originated programs; the availability to civic 
authorities, public service organizations, and advertisers 
of more than one local radio medium; and the stimulus of 
competition in local radio operations - these are among the 
conspicuous needs which remain unsatisfied in Sizable one- 
station communities." Finally, as we stated in re North- 
western Ohio Broadcasting Corporation, et al, 3 Pike and 
Fischer RR 1945 (1948), 'The requirement of fair and 
equitable distribution of radio facilities includes trans- 
mission as well as reception and includes consideration of 
the sources from which programs are received, ‘as well as 
the number of stations that can be heard. The listening pub- 
lic of a community with a substantial population is entitled 
to a choice of locally originated programs'." 


Appellant has never before urged that the presumption of need 
for a second service is inappropriate or unfounded. Appellant has re- 
mained silent as to the question of the need of Plainview for a second 
station in all proceedings before the Commission. [R. 212-224, 262-284; 
330-340] Apparently, Appellant has contrived this theory as an after- 
thought. This being the case, the matter is not properly before this 


Court as the Commission has had no opportunity to rule on it. 
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Communications Act of 1934, as amended, Section 405; O'Neill 
Broadcasting Company v. Federal Communications Commission, 100 
U.S. App. D.C. 38, 241 F.2d 443; Albertson v. Federal Communications 
Commission, 100 U.S. App.D.C. 103, 243 F.2d 209. In any event, the 
record speaks clearly for Plainview's needs for a second station. [R. 140- 
157] 


It is difficult to select any single factor as controlling in this 
case. The statute under which the Commission proceeded has several 
facets, and it calls on the Commission to consider numerous factors in 


each case. It is in this type of case that the Commission's judgment 


and discretion are entitled to greatest weight. Be achview Broadcasting 


Corporation v. Federal Communications Commission, U.S. App. 
D.C... E20 , Slip op., case Nos. 13583, 13913, 14001, 
decided Sept. 18, 1958. The Commission's Decision is firmly based on 


? 


sound, long-established principles which we have discussed above. Only 
if the Commission were found to have abused its discretion, or to have 
acted arbitrarily or capriciously, should the Decision be reversed. Such 
is clearly not the case here. 


CONCLUSION 


For the reasons stated above, and those stated in the brief for 
Appellee the Commission's Decision should be affirmed. 


Respectfully submitted, 


ANDREW G. HALEY 
MICHAEL H. BADER 


1735 DeSales Street, N. W. 
Washington 6, D. C. 


Of Counsel: : Attorneys for Intervenor 


Haley, Wollenberg & Kenehan 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


October .18, 1958 
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IN THE 


United States Court of Appeals 


For THe Disrricr or Cotumsia Crecorr 


No. 14,516 


Troyce H. Harrert, & Kermrr 8. Asusy d/b/a Star of 
the Plains Broadcasting Company, Appellant, 


Vv. 


FeprraL Communications Commission, Appellee, 
Eau 8. WaLpeEn, et al., d/b/a Plainview Radio, Intervenor. 


Appeal From the Federal Communications Commission 





Prehearing Stipulation 

1. Counsel for all the parties hereby stipulate that the 
following is the issue presented in this case, it being 
agreed and understood that the parties do not concede 
the correctness of any legal or factual premises implicit 
in the formulation of the question. 

Whether under the facts of this case Section 307(b) of 
the communications Act of 1934, as amended, requires the 
Federal Communications Commission to grant an appli- 
cation for a first standard broadcast station to a smaller 
community which proposal causes interference to an exist- 
ing station’s normally protected contour before it grants 
an application for a second station to a larger community 
which proposal does not cause such interference. 


2. Counsel for the parties further agree and stipulate 
as follows: 


(a) Appellant will serve and file its brief on or be- 
fore August 20, 1958; appellee and intervenor will 
serve and file their briefs on or before October 3, 
1958; and appellant will serve and file its reply brief, 
if any, on or before October 18, 1958. The Joint 
Appendix will be filed on or before October 25, 1958, 
in the event an agreed statement of facts cannot be 
reached. 


(b) References to the record in the parties’ briefs 
shall be to the page numbers of the original record 
filed with the Clerk of this Court. 


(c) The Joint Appendix which will be kept as short 
as possible for the benefit of the Court, shall contain, 
in addition to its own numbered pages, the pertinent 
pages of the original record from which material in 
the Joint Appendix is taken. Unless otherwise deter- 
mined by the parties, no part of the Notice of Appeal 
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shall be printed in the Joint Appendix, if any; but 
this Prehearing Stipulation shall be printed therein, 
in the event parties cannot agree to stipulated facts 
and a Joint Appendix is required. 


Respectfully submitted, 


/8/ 
RicHarp A. Sotomon 
Counsel for Federal 
Communications Commission 


/s/ 
Micuart H. Baper 
Counsel for Plainview Radio 


/s/ 
Norman E. Jorcensen 
Counsel for Star of the Plains 
Broadcasting Company 


July 7, 1958 


Order 


Upon consideration of the prehearing stipulation sub- 
mitted by the parties to the above case, it is 


Ozpezep that the aforesaid stipulation be approved and 
that the Clerk be, and he is hereby, directed to file said 
stipulation forthwith. 

It is Furruer Oxpgrep that the prehearing stipulation 
shall be printed in the joint appendix and shall control 
further proceedings in this case unless modified by further 
order of this court. 


Dated: July 8, 1958 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 29, D. C. 
FCC 57D-34 
Docket No. 11836 
45116 
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In re Applications of 
Earl S. Walden, Homer T. Goodwin and Leroy Durham, 
d/b/a as Puarsview Rapio, Plainview, Texas 
Docket No. 11837 
File No. BP-10499 
Troyce H. Harrell & Kermit 8. Ashby, d/b as 
Svar or THE Prams Broapcastine CoMPANY 
Slaton, Texas 
For Construction Permits 
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Initial Decision of Hearing Examiner Hugh B. Hutchison 
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3. No question was raised by the Commission concern- 
ing the possibility of objectionable interference from the 
operation of the station proposed by Plainview to existing 
broadcast services, whereas the record establishes that 
the Plains proposal would cause objectionable co-channel 
interference to Station KCCO, Lawton, Oklahoma, within 
its 0.5 mv/m contour. Such interference would occur in 
an area of 1,050 square miles and would affect 10,308 per- 
sons, representing 5.97% of the total population within the 
normally protected contour of that station. Station KCCO 
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presently receives objectionable interference from the op- 
eration of Station KFMJ, Tulsa, Oklahoma, which affects 
approximately 0.93% of the population within its normally 
protected contour. Thus, the total interference to which 
the service of Station KCCO would be subjected as a re- 
sult of the operation of the station proposed by Plains 
would aggregate 6.9% of the population within its 0.5 mv/ 
m contour. However, all of the area in which objection- 
able interference would be expected to occur from the 
operation of the station proposed by Plains lies at a con- 
siderable distance from the community of Lawton and re- 
ceives primary service from a minimum of five existing 
stations, while portions thereof receive additional primary 
service from sixteen other stations. As above stated, the 
Plains proposal would provide a first transmission fa- 
cility to Slaten, Texas, a community with a population in 
excess of 5,000 inhabitants. In view of all of the fore- 
going considerations, it is apparent that the public need 
for the proposed service outweighs the need for the serv- 
ice which would be lost by reason of objectionable inter- 
ference and therefore that a grant of the application 
would be in compliance with the requirements of Section 
3.24(b) of the Commission’s rules. (See In re Application 
of Theodore Feinstein 14 RR 759 (1956)). 


4, The present operation of KCCO would cause objec- 
tionable interference to a population of 8,270 within the 
estimated 0.5 mv/m normally protected contour of the 
station proposed by Plains, which would constitute 5.4% 
of the total population within this contour. Therefore, 
such interference would affect considerable less than the 
permissible maximum of 10% of such population specified 
in Section 3.28(c) of the Commission’s rules. 


5. In determining which of the conflicting proposals 
would provide the most fair, efficient and equitable dis- 
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tribution of radio service, in conformance with the re- 
quirements of Section 307(b), supra, it appears clear, in 
the light of previous Commission decisions on the subject, 
that the most important factor to be considered is the fact 
that in Plainview there is located one existing broadcast 
station, constituting a transmission facility to serve the 
local 
276 


needs of that community, whereas in Slaton there is no 
local broadcast station. It is true that Plainview has 
a substantially larger population than Slaton (14,044 as 
compared with 5,036). Moreover, the Plainview proposal 
would not cause objectionable interference to any existing 
broadcast services, whereas the operation of the station 
proposed at Slaton would deprive 5.97% of the popula- 
tion now served by Station KCCO within its normally 
protected (0.5 mv/m) contour of the service of that station 
and would increase the aggregate interference which 
would be suffered by Station KCCO to 6.9% of the total 
population within such contour. It is recognized there- 
fore that the Plainview proposal would provide a more 
efficient use of the frequency assignment requested herein. 
In spite of these facts, however, the Commission’s long- 
established policy ‘‘to afford every community of substan- 
tial size, where possible, with an outlet for local self- 
expression”’ is the controlling consideration under the 
circumstances of this case. (See In re Application of 
Lawton-Ft. Sill Broadcasting Company, et al., 7 RR 1216 
(1953)). Slaton is not indeed a community so insignifi- 
cant in size as to justify withholding therefrom a first 
transmission facility in order to provide a second such 
facility to Plainview, even though the latter has a some- 
what larger population. (See Lawton-Ft. Sil decision, 
cited, supra; also F.C.C. v. Allentown Broadcasting Cor- 
poration; 349 U.S. 358, 12 RR, 2019). As above shown, 
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there are a number of other primary services available to 
the area in which the operation of the Plains proposal 
would be expected to cause objectionable interference and, 
for reasons heretofore stated, the need for the service of 
the proposed station in Slaton outweighs the need for the 
service which would be lost by virtue of such interference. 
Therefore, even though it is true that the Plainview pro- 
posal would provide a more efficient use of the assignment 
in question, in that it would not cause objectionable inter- 
ference to existing stations, whereas the Plains proposal 
would cause some interference to the service of Station 
KCCO, this factor is insufficient to outweigh the desir- 
ability of establishing a first transmission facility in 
Slaton. (See Theodore Feinstein and Lawton-Ft. Sill de- 
cisions, cited, supra; also In re Applications of Greater 
New Castle Broadcasting Corporation, et al., 8 RR 291 
(1953)). While it is true that Slaton is located in the 
metropolitan area of the city of Lubbock, Texas, in which 
there is presently located six standard broadcast stations, 
it is still a separate community without a local transmis- 
sion facility. This Commission has held that the fact that 
two cities are located in the same metropolitan district, 
as determined by the United States Census Bureau, does 
not diminish their separate identity in determining which 
of several conflicting proposals would more nearly meet 
the requirements of Section 307(b), supra. (See Utica 
Observer-Dispatch, Inc., 3 RR 265 (1946)). The fact 
therefore that the city of Lubbock has numerous broadcast 
stations does not detract from the desirability of establish- 
ing a first local transmission facility in the separate com- 
munity of Slaton. In view of all of the foregoing con- 
siderations, 
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it is clear that a grant of the Plains proposal would better 
provide a fair, efficient, and equitable distribution of radio 
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service, under the mandate of Section 307(b), supra, than 
would a grant of the competing Plainview proposal. 
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Decision 
By the Commission: Commissioner Bartley absent. 
PRELIMINARY STATEMENT 


1. Earl S. Walden, Homer T. Goodwin and Leroy Dur- 
ham, d/b as Plainview Radio (hereinafter sometimes re- 
ferred to as ‘‘Plainview’’) and Troyce H. Harrell and 
Kermit S. Ashby, d/b as Star of the Plain Broadcast 
Company (hereinafter sometimes referred to as ‘‘Star’’) 
through the above-captioned applications seek permits to 
construct standard broadcast stations at Plainview and 
Slaton, Texas, respectively. Both applicants propose to 
operate on 1050 kilocycles, daytime only, Plainview with 
power of one kilowatt, utilizing a directional antenna, and 
Star with power of 250 watts. Since it appeared that the 
proposed operations, if conducted simultaneously, would 
result in mutually destructive interference, the Commis- 
sion, by order released October 9, 1956, designated both 
of these applications for hearing in a consolidated pro- 
ceeding and (by corrected order released November 23, 
1956), named Progressive Broadcasting Company, licen- 
see of Station KCCO, Lawton, Oklahoma, (1050 kc, 250 
w, DA-D) a party to the proceeding. The issues upon 
which hearing was initially designated and as subse- 
quently enlarged are as follows:* 

2 Pursuant to petition therefor filed by Plainview, the Commission by order 
released January 14, 1957, enlarged the issues in this proceeding to inclnde 
those above designated as numbers 5, 6 and 7. In the same order the Com- 
mission placed the burden of proceeding with the introduction of evidence 


and the barden of proof concerning Iauee 5 6 and 7, supra, on Star of the 
Plains Broadcasting Company. 
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. To determine the areas and populations which would 
receive primary service from each of the proposed 
operations, and the availability of other primary 
service to such areas and populations. 


. To determine whether the operation proposed by the 
Star of the Plains Broadcasting Company would in- 
volve objectionable interference with Station KCCO, 
Lawton, Oklahoma, or any other existing standard 
broadcast stations, and, if so, the nature and extent 
thereof, the areas and populations affected thereby, 
and the availability of other primary service to such 
areas and populations. 


. To determine whether, because of the interference 
received, the proposal of the Star of the Plains Broad- 
casting Company would comply with Section 3.28(c) 


of the Commission’s Rules, and if compliance with 
Section 3.28(c) is not achieved, whether circum- 
stances exist which would warrant a waiver of said 
Section of the Rules. 


_ To determine in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which of 
the operations in the above-captioned applications 
would better provide a fair, efficient, and equitable 
distribution of radio service. 


. To determine whether Star of the Plains Broadcast- 
ing Company filed its above-entitled application for 
the purpose of impeding, obstructing, or delaying 
determination on the above-entitled application of 
Plainview Radio. 

. To determine the degree of overlap between the 
operation proposed by Star of the Plains Broadcast- 


9 
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ing Company at Slaton, Texas, and Station KVOP, 
Plainview, Texas. 


7. To determine if the overlap, as evidenced under 
Issue 6, is so substantial as to violate Section 3.35 of 
the Commission’s Rules and Regulations. 
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8. To determine, in the light of the evidence adduced 
pursuant to the foregoing issues, which, if either, of 
the applications should be granted. 


2. Apart from the above specified issues, both appli- 
cants were found basically qualified in all respects to 
operate their proposed stations. Pre-hearing conferences 
were held on November 26 and December 13, 1956. The 
hearing was held on December 28, 1956, on the issues 
which were initially designated (Nos. 1 through 4 inelu- 
sive, supra), and the record was closed on the same date. 
Thereafter, pursuant to the Commission’s order released 
January 14, 1957, enlarging the issues in the instant pro- 
ceeding, the record was reopened; hearing conferences 
were held on February 4, and 20, 1957; a further hearing 
was held on March 5, 1957 on the additional issues speci- 
fied by the Commission (Nos. 5 through 7, inclusive, 
supra); and the record was finally closed on that date. 
Pursuant to the direction of the Hearing Examiner, on 
March 25, 1957, proposed findings of fact and conclusions 
with respect to all issues specified in the proceeding, with 
the exception of Issue No. 5, supra, were filed on behalf 
of the Commission’s Broadcast Bureau and thereafter 
proposed findings of fact and conclusions on the entire 
record were filed on behalf of both of the applicants and 
the respondent therein and such findings and conclusions 
with respect to Issue No. 5, were filed on behalf of the 
Commission’s Broadcast Bureau. On May 14, 1957, Hear- 
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ing Examiner Hugh B. Hutchison released his Initial De- 
cision which proposed to grant the application of Star and 
deny the application of Plainview. Exceptions to the 
Initial Decision and a brief in support thereof were filed 
by Plainview on June 3, 1957. On the same date Progres- 
sive Broadcasting Company filed exceptions to the Initial 
Decision. An answer to the exceptions of Plainview was 
filed by Star on June 13, 1957. On June 11, 1957, the 
Chief of the Broadcast Bureau filed a notice of his inten- 
tion to appear at oral argument although he filed no 
exceptions. Oral argument was held before the Commis- 
sion en banc on December 10, 1957. The Commis- 
sion’s rulings on the exceptions to the Initial Decision are 
set forth in Appendix A attached hereto. 


FINDINGS OF FACT 
I. In re Issues Numsess 1, 2, 3, 4, anv 6 


A. The Plainview Proposal 


3. In 1950 the population of Plainview, Texas, was 
14,044 persons. There is one standard broadcast station 
authorized in Plainview (KVOP, 1400 ke. 250 w, U). 
Based upon the U. S. Census Report for 1950, the following 
areas and populations would be served by the operation 
proposed by Plainview :* 


2The pertinent field intensity contours of the proposed station have been 
on the basis of ground conductivity values indicated by Fig. M-3 
of the Rules and values of radiation shown on the p directional 
antenna pattern, The po ons of all cities of 2,500 or more located 
between the 2.0 mv/m and the 0.5 mv/m contours were not included. 
i interference to oe Plain i 


by analysis of the proof-of-performance measurements. 

d conductivity in other directions and locations has been taken from 
Fig. M-3 of the Rules, The equivalent distance method has been used to 
combine differing values of ground conductivity. 


1t 
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Contour 
(mv/m) Population Area (sq. mi.) 


2.0 71,347 3,895 
0.5 (normally protected) 152,089 13,714 
0.5 (interference-free) 144,616 12,143 


4. The proposed Plainview station would receive inter- 
ference from Stations KNCO, Garden City, Kansas, and 
KCCO, Lawton, Oklahoma, within 11.5% of its normally- 
protected service area, containing approximately 4.9% of 
the population within the normally-protected service area. 
Station KGNC, Amarillo, Texas, would provide primary 
service (0.5 mv/m or greater) to all of the proposed serv- 
ice area, while 31 other stations would provide such 
service to portions thereof. There would be a minimum 
of five and a maximum of 16 other services available 
within the proposed Plainview service area. In addition, 
six stations, including KVOP, now provide primary serv- 
ice (2.0 mv/m or greater) to the community of Plainview. 


B. The Star of the Plains Broadcasting 
Company Proposal. 


5. In 1950 the population of Slaton, Texas, was 5,036 
persons. There is no standard broadcast station author- 
ized in that community. Slaton is located in Lubbock 
County, Texas, which, according to the 1950 U. S. Census 
of Population, constitutes the standard metropolitan area 
for the city of Lubbock. According to the same census, in 
1950 Lubbock had a population of 71,747 and Lubbock 
County a population of 101,048. The following standard 
(AM) broadcast stations are presently assigned to Lub- 
bock: 





1 poten wT (DA DA-2) 
D (DA) 


250. 
5,000w-LS (DA-2) 


6. Based upon the U. S. Census Report for 1950, the 
following areas and populations would be served by the 
operation proposed by Star:* 


Contour 
(mv/m) Population Area (sq. mi.) 


2.0 103,969 
0.5 (normally protected) 153,410 
0.5 (interference-free) 145,140 


The City of Lubbock falls within the 2.0 mv/m contour. 


7. Four stations provide primary service (0.5 mv/m or 
better) to all of the area proposed to be served, while 25 
stations provide service to portions thereof. There would 
be a minimum of 10 and a maximum of 19 other services 
(0.5 mv/m or better) available within the proposed Star 
service area. In addition, seven stations provide primary 
service (2.0 mv/m or greater) to the community of Slaton. 


8. Station KCCO, Lawton, Oklahoma provides primary 
service to 172,441 persons in an area of 8,969 square 
miles. KCCO presently receives co-channel interference 


3 The pertinent contours of the proposed operation have been determined 
on the basis of an effective field of 88 mv/m unattenuated at one mile and 
ground conductivity values indicated by Fig. M-3 of the Rules. Cities and 
towns of 2,500 persons or more which would receive lees than 2.0 mv/m serv- 
ice were not inciuded. 
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within this contour from Staiton KFMJ, Tulsa, Okla- 
homa,‘ which affects 1,605 persons (approximately 0.93%) 
in an area of 83 square miles. This area occurs as a strip 
3 miles wide inside the eastern portion of the 0.5 mv/m 
contour. The proposed operation would cause additional 
interference to Station KCCO which would involve 10,308 
persons (approximately 5.97%) in an area of 1,050 square 
miles (approximately 11.67%), so that the total interfer- 
ence received by Station KCCO would be to 11,913 persons 
and 1,133 square miles, or approximately 6.9% of the pop- 
ulation and 12.6% of the area within the 0.5 mv/m con- 
tour. This interference area would develop in the south- 
western portion of the KCCO service area approximately 
146 miles from Slaton® and between 47 and 75 miles from 
Lawton and would not overlap the existing interference 
area resulting from the operation of Station KFMJ. Five 
stations provide primary service to all of the KCCO serv- 
ice area which would be lost due to interference from the 
proposed operation, while 17 stations provide such service 
to portions thereof. There would be a minimum of 10 and 
a maximum of 15 other services available to that portion 
of the KCCO primary service area which would be lost 
due to interference from Star’s proposal. There is no 
evidence in this record to indicate that the proposed op- 
eration would result in objectionable interference to any 
other existing station. 
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9. The proposed operation would receive interference 
within its normally protected (0.5 mv/m) contour from 


4 Interference to KCOO resulting from the KFMJ operation was based on 
field intensity measurements made on Station KFMJ on radials bearing 214.5 
and 231 degrees from the KFMJ site. These measurements were filed with 
the Commission by EKCCO in the hearing on the KCCO application for its 
present facilities. 


5 Computed from the Sectional Aeronautical Charts. 


14 





357 


Station KCCO in an area of 1,384 square miles containing 
a population of 8,270.6 The population which would not 
be served because of interference received from KCCO 
thus amounts to 5.4% of the total population (153,410) and 
20.5% of the total area (6,746 square miles) within the 
normally protected (0.5 mv/m) contour. 


10. Plainview, Texas, is approximately 55 miles north of 
Slaton, Texas. Operating as proposed at Slaton, Star’s 
0.5 mv/m interference-free contour would overlap the 
corresponding contour of Station KVOP (1400 ke, 250 w, 
U) at Plainview in an area of 967 square miles contain- 
ing a population of 14,0037. Neither the existing nor pro- 
posed station would provide primary service (2.0 mv/m 
or greater) to the principal community served or proposed 
to be served by the other. There would be no overlap of 
the 2.0 mv/m contours. The area and population within 
the overlap area represent 18.0% and 9.6%, respectively, 
of the area and population within the proposed interfer- 
ence-free contour, and 22.1% and 23.5%, respectively, of 
the area and population within KVOP’s interference-free 
daytime contour. Excluding KVOP, primary service (0.5 
mv/m) daytime is provided to all of the overlap area by 
nine stations while a minimum of 11 and a maximum of 
18 stations provide such service to portions thereof. 


11. KVOP, Inc., is the corporate licensee of KVOP, 
Plainview, Texas. All of the authorized common voting 


€In determining interference to the p Slaton operation the un- 
attenuated field intensity at one mile of KCCO has been taken from the 
measured K directional antenna pattern. Ground conductivities indicated 
by the KOCO proof-of-performance were used to the extent of measurements. 
d measurements ground conductivities values were taken from 

Fig. M-3 of the Rules. 


TP figures are based on 1950 U.S. Census data and were deter- 
mined by plotting the contours on a Minor Civil Division map and totalling 
the populations of the MODs included. Where only a part of a MCD fell 
within a rn So eanee of ion Cetas8 was assumed in 
determining rtion a ties and towns 0 popes or 
more which would receive less than a 2.0 mv/m signal were not included. 
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stock of the corporation is issued and outstanding. Such 
stock is held by the following individuals in the specified 
proportions: W. J. Harpole, President and director, 
66.6% ; Mrs. W. J. Harpole (wife of W. J. Harpole), Vice- 
President and director, 0.1% ; and Kermit S. Ashby, Secre- 
tary-Treasurer, 33.3%. Mr. Ashby is not related to either 
of the Harpoles. He has been the general manager of 
Station KVOP since 1950. Star of the Plains Broadcast- 
ing Company is a partnership composed of Troyce H. 
Harrell and Kermit S. Ashby. Each holds a 50% interest. 


es e eS s Se é& Se e e a 
363 
CoNncCLUSIONS 


1. In its order of designation, the Commission found 
Plainview Radio to be basically qualified in all respects to 
construct and operate its proposed station and, but for the 
mutual exclusivity of its proposal with that of Star of the 
Plains Broadcasting Company, its application would have 
been entitled to a grant without a hearing. Star of the 
Plains Broadcasting Company was also found by the Com- 
mission to be basically qualified with the exception of ques- 
tions raised by specified issues. It must be determined 
therefore whether Star of the Plains Broadcasting Com- 
pany has fully established its qualifications on this record 
to construct and operate its proposal under the issues 
specified by the Commission and, if so, which of the op- 
erations proposed by the competing applications would 
better provide a fair, efficient and equitable distribution of 
radio service under the mandate of Section 307(b) of the 
Communications Act of 1934, as amended. 





368 
In re Issues Numbers 1, 2, 3 and 4. 


10. Issue 3 involves an inquiry into whether the pro- 
posal of Star would comply with Section 3.28(c) of the 
Commission’s Rules and, if not, whether circumstances 
exist which would warrant a waiver of that section of the 
Rules. The evidence indicates that the present operation 
of Station KCCO, Lawton, Oklahoma, would cause objec- 
tionable interference to a population of 8,270 within the 
estimated 0.5 mv/m normally protected contour of the 
station proposed by Star. This would constitute 5.4% of 
the total population within this contour. Such interfer- 
ence would affect considerably less than the permissible 
maximum of 10% of such population specified in Section 
3.28(c) of the Commission’s Rules. 


11. Under Issue 2, evidence was adduced to establish 
that Star’s proposal for a Class IT frequency would cause 
objectionable co-channel interference to Station KCCO, 
Lawton, Oklahoma, within it 0.5 mv/m contour.”® 


No question was raised by the Commission concerning the 
possibility of objectionable interference from the opera- 
tion of the station proposed by Plainview to existing broad- 


cast services. The interference which Star would cause to 
Station KCCO j uare miles 
and would affect 10,308 persons, representing 5.97 


e to pulation wi e normally protected con- 
four of that station. Station KCCO presently receives 
objectionable interference from the operation of Station 


19 A Class II facility is defined by Section 3.22(b) of the Rules as follows: 
<¢A Clase II station is a secondary station which operates on a clear channel 
« © © and is designed to render service over a primary service area which is 
Limited by and subject to such interference as may be received from Class I 
stations.’’ 
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KFMJ, Tulsa, Oklahoma, which affects approximately 
0.93% of the population within its normally protected con- 
tour. Thus, the total interference to which the service of 
Station KCCO would be subjected as a result of the opera- 
tion of the station proposed by Star Bonld_ageregeie Coz 
of the population within its 0.5 mv/m contour. e inter- 
ference area caused by the Star proposal would develop 
in the southwestern portion of the KCCO service area 
approximately 140 miles from Slaton and would not over- 
lap the existing interference area resulting from the op- 
eration of Station KFMJ. All of the area in which ob- 
jectionable interference would be expected to occur lies 
within approximately 47 to 75 miles from Lawton and re- 
ceives primary service from five existing stations. A 
minimum of 10 and a maximum of 15 other services are 
available to the interference area. 


12. Section 3.24(b) of the Commission’s Rules provides, 
among other things, that an authorization for a new stand- 
ard broadcast station will be issued only after a satisfactory 
showing has been made’’...That objectionable interfer- 
ence will not be caused to existing stations or that if inter- 
ference will be caused, the need for the proposed service 
outweighs the need for the service which will be lost by 
reason of such interference. ...’? The Commission has had 
occasion to use this rule in two fairly recent cases involving 
applications for Class IT facilities which would cause inter- 
ference to existing stations. One of these was denied and 
the other, which involved a different set of circumstances 
was granted. Thus, in Newport Broadcasting Company, 
13 RR 228 (1956), the Commission denied an application 
for a Class II facility where co-channel interference would 
be caused to an area encompassing 5.1% and 7.9% of the 
population of two existing stations although the interfer- 


20 Petition for reconsideration denied January 17, 1958, 24 FCO 19. 
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ence areas were located some distance from the communi- 
ties where the stations were located and service was pro- 
vided to the areas by a number of other stations. In that 
proceeding, however, the proposed operation did not pro- 
vide a first community outlet. On the other hand, in Dorsey 
Eugene Newman, 12 RR 211 (1956), the Commission 
granted the application for a Class II facility where the 
applicant proposed a first local transmission and second 
primary service to Hartselle, Alabama, although co-channel 
interference would result to an existing station in an area 
wherein 6.5% of the population resided. 


370 


The applicant Star in the instant case proposes a first 
local broadcast service to Slaton, a community with a popu- 
lation in excess of 5,000 inhabitants. Co-channel inter- 
ference would affect 5.97% of the population within the 
normally protected contour of Station KCCO. Balancing 


the facts that Slaton has no purely local broadcast outlet 
and that the interference area is located some distance 
from Lawton and would receive numerous other services, 


we conclude that the n of the ulation for the serv- 
Hop ening the KCCO service. This brings us, therefore, 
0 the 307(b) comparison of Plainview and Star. 


13. Determining which of the conflicting proposals 
would provide the more fair, efficient and equitable dis- 
tribution of radio service, in conformance with the re- 
quirements of Section 307(b) of the Communications Act, 
requires examination of the various factual and policy 
elements which are pertinent to such a decision. Impor- 
tant among these is the policy of fostering the establish- 
ment of at least one local broadcast facility in each com- 
munity of appreciable size (Lawton-Ft. Sill Broadcasting 
Company, 7 RR 1216 (1953)), although it is clear from the 
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Commission’s own decisions that this policy is not without 
its limitations. Thus, in Huntington Broadcasting Com- 
pany, 6 RR 569, 572 (1950), we concluded that past cases 
‘‘make it clear that while we recognize the establishment 
of a standard broadcast stations in every community as 8 
primary aim of the Communications Act, insofar as an 
inefficient or improper use of the broadcast facilities would 
not result therefrom, such established policy is not in- 
tended to be a mathematically definite regulation to be 
mechanically applied to every proceeding irrespective of 
other relevant factors.’? This position was reiterated in 
North Plains Broadcasting Corporation, 7 RB 93, 106(a) 
(1951), wherein we stated that the mandate of Section 
307(b) of the Communications Act which requires the 
Commission, to the extent possible, to provide primary 
service for all people of the United States and to so allo- 
cate radio facilities as to achieve a fair, efficient and equit- 
able distribution thereof ‘‘does not mean that the absence 
of broadcast reception or of local transmission facilities 
automatically requires the grant of an application, with- 
out regard to the ensuing impact upon existing stations 
or compliance with the Commission’s standards.’? More- 
over, a policy with respect to the assignment of a second 
local broadcast service to a community has been estab- 
lished and is best exemplified by the following language 
from Vermilion Broadcasting Corporation, 7 RR 602(b) 
(1953): ‘‘When a population center of substantial size is 
served by only one local transmission facility, it is wholly 
reasonable to conclude, without probing further, that a 
definite need exists for a second medium for local expres- 
sion. The listener’s opportunity to select among locally 
originated programs; the availability to civic authorities, 
public service organizations, and advertisers of more than 
one local radio medium; and the stimulus of competition 
in local radio operations—these are among the conspicu- 
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ous needs which remain unsatisfied in sizeable one-station 
communities’’. From the foregoing, it is plain that in any 
case all of the facts bearing upon a 307(b) determination 
must be weighed. 


14. There is little choice between the applicants, on a 
comparative basis, with regard to the total populations 
which would receive primary 
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service from each of the proposed operations or with ref- 
erence to the number of primary services currently avail- 
able to the principal communities proposed to be served 
by each of the applicants or the number of such services 
available to the entire respective estimated service areas. 
The Plainview proposal would provide a new primary 
service to 144,616 persons, residing in an area of 12,143 
square miles. The Slaton proposal would furnish a new 
primary service to 145,140 persons in an area of 5,362 
square miles. A minimum of five and a maximum of 16 
other services would be available to the proposed Plain- 
view service area while a minimum of 10 and a maximum 
of 19 other services would be available in the proposed 
Star service area. Six stations now provide primary 
(2.0 mv/m) service to the community of Plainview while 
seven stations provide such service to the community of 
Slaton. Four stations would provide primary service to 
all of the area proposed to be served by the Slaton appli- 
cant while only one station furnishes primary service to 
all of the area to be served by the Plainview proposal. 


15. Certain factors do weigh in favor of a grant to Plain- 
view. The Plainview proposal would not cause objec- 
tionable interference to any existing broadcast services, 
whereas the operation of the station proposed at Slaton 
would deprive 5.97% of the population now served by 
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Station KCCO within its normally protected (0.5 mv/m) 
contour of the service of that station and would increase 
the aggregate interference which would be suffered by 
Station KCCO to 6.9% of the total population within such 
contour. Although we concluded above that such inter- 
ference would not prevent a grant to Star upon a com- 
parison of the need for service to be gained with the need 
for the service of Station KCCO to be lost, such interfer- 
ence as a comparative factor must be weighed against the 
Star proposal. The Plainview proposal would provide a 
more efficient use of the frequency assignment requested 
herein. Moreover, Slaton has a population of only 5,036 
as compared with the population of 14,044 in Plainview. 


16. Another factor to be considered is Slaton’s close 
proximity to Lubbock, Texas. The record indicates that 
Slaton is located in the metropolitan area of the city of 
Lubbock which has a population of 71,747. Lubbock pres- 
ently has six standard broadcast stations assigned to it, 
all of which provide primary service to Slaton. Star’s 
proposed Class II station covers Lubbock with a 2.0 
mv/m signal although it does not place the minimum field 
intensity over the business or factory areas of Lubbock 
required by our Rules to make it a Lubbock service. We 
have held in the past that the fact that two cities are 
located in the same metropolitan district, as determined 
by the United States Census Bureau, does not diminish 
their separate identity in determining which of several 
conflicting proposals would more nearly meet the require- 
ments of Section 307(b). Utica Observer-Dispach, Inc., 
3 RR 265 (1946). This holding has not been affected by 
the discussion of communities in the Huntington Broad- 
casting Company decision, 5 RR 721, rehearing denied, 6 
RR 569 (1950). See also our discussion in Manchester 
Broadcasting Co., 24 FCC 199 (1958). There is no valid 


basis for holding other than that Slaton is a separate 


22 





372 
community without a local transmission facility. How- 


ever, the fact that Slaton and Lubbock are to be consid- 
ered as separate entities does not alter the fact that Plain- 
view is not similarly situated 
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in a large metropolitan area. On_a_ comparative basis, 
the importance of providing a first local broadcast service 
to Slaton is lessened_by-its small size and its locat: location 

a large e metropolitan area with a substantial nu num- 
“ber of services while the importance Of providing a second 
local outlet to Plainview is ane er aine 8a dissimilar_ 
location. 


17. The Hearing Examiner, in concluding that the appli- 
cation of Star should be granted, cited as controlling the 
Commission’s policy ‘‘to afford every community of sub- 
stantial size, where possible, with an outlet for local self- 


expression’’ and its decision in the Lawton-Ft. Sill Broad- 
casting Company case, supra, wherein the Commission 
concluded that interference to an existing station was not 
a bar to a grant of a first broadcast facility to one com- 
munity when compared with an application for a different 
community which would provide a second facility to the 
other community. Although the factual situation is very 
similar in the instant proceeding, there are differences 
which distinguish the two cases. In the Lawton-Ft. Sill 
proceeding the interference caused by the new proposal 
was adjacent channel in nature and there was a substitu- 
tion of service in the interference area which was located 
closer to the site of the new station than the interfered- 
with station. Here we have co-channel interfernce in an 
area closer to the interfered-with station than the pro- 
posed station with no substitution of a new service for 
the existing service. The population in the interference 
area would be deprived of a service. This is a substantial 
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factor to be weighed against the advantage of a first 
service. Moreover, Anadarko, Oklahoma, the community 
which received its first local service from the grant in the 
Lawton-Ft. Sill proceeding, although substantially smaller 
than the community against which it was competing, was 
the county seat and was not located near any larger 
metropolitan arear. Consequently, the importance of a 
first local outlet to the area was enhanced. In the instant 
proceeding we have an entirely different situation. Slaton 
is located within the metropolitan area of a city of sub- 
stantial size. The importance of a first local outlet to the 
community is diminished by this fact. 


18. Upon consideration of the entire record in this pro- 
ceeding we have determined, in compliance with the man- 
date of Section 307(b) of the Communications Act of 
1934, as amended, which requires us to ‘‘make such dis- 
tribution of licenses, frequencies, hours of operation and 
of power among the several States and communities as to 
provide a fair, efficient, and equitable distribution of radio 
service to each of the same’’, that the public interest, con- 
venience and necessity would be better served by a grant 
of the application of Plainview Radio. The weight given, 
on a comparative basis, to the consideration that the 
Star of the Plams proposal would provide a first local 
transmisison facility to a community is lessened by the 
fact that the community of Slaton is served by a number 
of broadcast stations, is in close proximity to the city of 
Lubbock and that the proposal to serve Slaton would 
cause destractive interference to a portion of the service 
area of an existing station. The Plainview proposal is a 
more efficient use of the frequency for it would cause no 
destructive interference to any existing station and would 
establish only a second local outlet to a sizeable com- 


munity. 





374 


373 


Accordingly, Ir Is Ozprrep, This 14th day of May, 1958, 
that the application of Troyce H. Harrell and Kermit §S. 
Ashby, d/b as Star of the Plains Broadcasting Company 
Is Denip, and that the application of Earl S. Walden, 
Homer T. Goodwin and Leroy Durham, d/b as Plainview 
Radio for a new standard broadcast station to operate on 
1050 kilocycles with power of one kilowatt, utilizing a di- 
rectional antenna, daytime only, Is Granrep. 


FeprraL Communications Commission 


(SEAL) Mary Jane Morzis 
Mary Jane Morris 
Secretary 
JRB 
RWL 


Released: May 15, 1958 
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APPENDIX A 


Ruwines oF THE ComMMISSION ON THE EXCEPTIONS 
To THE Inrrmt Decision 


Exceptions of Plainview Radio 
Exception No. 
1 Granted. The decision has been modified 
accordingly. 


5, 6, 11, 12, 20 Granted to the extent that the decision has 
been modified. 


2, 7, 8, 13, 14, 15, 16, 17, 18,19 Denied. The decision as modified ade- 
quately reflects the record. 


3, 10 Denied. See footnote 10. The ruling of 
the Hearing Examiner was correct. 


4,9 Denied. See footnote 11. The ruling of 
the Hearing Examiner was correct. 


21, 22 Granted in light of the decision reached 
herein. 
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Exceptions oF Procressive Broapcastine Company 
(KCCO) 


The rulings on these exceptions are the same as above as 
Progressive Broadcasting Company filed no individual ex- 
ceptions but adopted the exceptions of Plainview Radio as 
its own and incorporated them by reference. 


50 
Excerpt from Transcript of Prehearing Conference 


Mr. Jorgensen: * * * 
Since the distance between Slaton and Lubbock is 
approximately 16 miles, center to center of the cities, * ° * 
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APPELLANT'S STATEMENT OF QUESTION PRESENTED* 


Whether under the facts of this case Section 307(b) of 
the Communications Act of 1934, as amended, requires the 
Federal Communications Commission to grant an applica- 
tion for a first standard broadcast station to a smaller 
community which proposal causes interference to an exist- 
ing station’s normally protected contour before it grants 
an application for a second station to a larger community 
which proposal does not cause such interference. 





* The question stipulated by parties and approved by this Court by Order 
dated July 8, 1958. Counsel for all parties agree and understand that no 
concession is made as to the correctness of any legal or factual premise 
implicit in the formulation of the question. 
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IN THE 


United States Court of Appeals 


For tae Distreict or Cotumsm Crecorr 
No. 14,516 


Troyce H. Hargett anp Keemrr S. Asusy, d/b/a Star or 
Tur Puaws Broapcastine Company, Appellant 


Vv. 


FeperaL Communications Commission, Appellee 
Earz 8S. WaLDEN, ET Au., d/b/a Puarsview Rapio, Intervenor. 


On Appeal from an Order of the Federal Communications 
Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Troyce H. Harrell and Kermit S. Ashby d/b as Star of 
the Plains Broadcasting Company, Appellant, presents its 
appeal pursuant to Section 402(b) of the Communications 
Act of 1934, as amended [48 Stat. 926 (1934), 66 Stat. 718 
(1952), 47 U.S.C. 402(b)] from the Federal Communica- 
tions Commission order of May 14, 1958, which denied 
Appellant’s application. for a construction permit for a 
new standard broadcast station to operate on 1050 ke with 
power of 250 watts during daytime hours of operation at 
Slaton, Texas. 
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STATEMENT OF THE CASE 


On October 9, 1956, Appellee designated for hearing the 
mutually exclusive application of Appellant, Star of the 
Plains Broadcasting Company, Slaton, Texas, and Inter- 
venor, Plainview Radio, Plainview, Texas, for construction 
permits for new broadcasting stations to operate on 1050 ke 
at Slaton, Texas, and at Plainview, Texas respectively. 
(R. 62-64.) Progressive Broadcasting Company, licensee 
of KCCO at Lawton, Oklahoma, was named a party to the 
proceeding because the proposed operation of Appellant 
involved interference to it. (BR. 135-137.) KCCO partici- 
pated in the proceeding before the Commission but is not 
participating in this matter before this Court. (R. 70-72.) 


On May 13, 1957, the Hearing Examiner, after hearing, 
released his initial decision awarding the construction 
permit to Appellant. The record shows: 


1. Plainview, Texas, had a 1950 population of 14,044 
persons. (R. 354.) 


2. Plainview, Texas, has one standard broadcast station 
located there. (R. 354.) 


3. Intervenor’s proposal for Plainview, Texas, would re- 
ceive interference from KNCO, Garden City, Kansas, and 
KCCO, Lawton, Oklahoma; Intervenor’s interference-free 
proposal would serve 144,616 persons located in an area 
12,143 square miles. (R. 355.) 


4, Intervenor’s proposal for Plainview, Texas, would not 
cause interference to any existing standard broadcast 
station. (R. 372.) 


5. Six standard broadcast stations provide primary radio 
service to Plainview, Texas. One of these stations, KVOP, 
is located at Plainview and provides Plainview with a 
transmission as well as reception service. (R. 355.) 


6. Plainview, Texas, is approximately 55 miles north of 
Slaton, Texas. (B. 357.) 
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7. Slaton, Texas, had a 1950 population of 5,036 persons. 
(R. 355.) 


8. Slaton, Texas, has no standard broadcast station 
located there. (RB. 355.) 


9. Slaton is located in Lubbock County, Texas, which, 
according to the 1950 U. S. Census of Population, consti- 
tutes the standard metropolitan area for the city of 
Lubbock. (R. 355.) The distance from the center of Slaton 
to the center of the city of Lubbock is sixteen miles. (R. 
Tr. 50.) 


10. Appellant’s proposal for Slaton, Texas, would receive 
interference from KCCO, Lawton, Oklahoma; Appellant’s 
interference-free proposal would serve 145,140 persons 
located in an area 5,362 square miles. (R. 356.) 


11. Appellant’s proposal would cause additional co- 
channel interference to KCCO, Lawton, Oklahoma, to that 
which it already receives from KFMJ, Tulsa, Oklahoma. 
Appellant’s proposal would cause additional interference 
involving 10,308 persons or 5.97 per cent of the persons 
served by KCCO in an area 1,050 square miles, approxi- 
mately 11.67 per cent of the geographical area. The inter- 
ference area is located in the southwestern portion of the 
KCCO service area 47 to 75 miles from Lawton and approxi- 
mately 146 miles from Slaton. Five standard broadcast 
stations provide primary service to all of this interference 
area, seventeen such stations provide primary service to 
portions, the minimum service at any location in the inter- 
ference area is ten standard broadcast services while the 
maximum is fifteen. The Slaton proposal would not cause 
interference to any other existing station. (R. 356.) 


1It should be noted that KCCO did not request the Commission to enlarge 
the issues governing the hearing so that it could show any special need for 
service from KCCO to the interference area. And, KCOO, Lawton, Oklahoma 
did not present any evidence regarding its service to the interference area 
or any showing of need of this area for its programs. 
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12. Seven standard broadcast stations provide primary 
radio service to Slaton, Texas. (R. 356.) Six of these 
stations are located at Lubbock, Texas, one is located at 
Midland, Texas; none of these reception services are located 
at Slaton, Texas, which has no transmission facility of its 
own. (R. 356.) 


The Examiner concluded: 


The Appellant’s proposal for Slaton, Texas, was in 
compliance with Section 3.24(b) of the Commission’s 
rules because Slaton, Texas, had no standard broadcast 
station and ‘‘. . . the public need for the proposed 
service outweighs the need for the service which would 
be lost by reason of objectionable interference. . . .”’ 
(R. 275.) ** *<‘*... the Commission’s long-established 
policy ‘to afford every community of substantial size, 
where possible, with an outlet for local self-expression’ 
is the controlling consideration under the circumstances 
of this case.”? (R. 276.) * * * **... it is clear that a 
grant of the Plains (Appellant’s) proposal would 
better provide a fair, efficient, and equitable distribu- 
tion of radio service, under the mandate of Section 
307(b), supra, than would a grant of the competing 
Plainview (Intervenor’s) proposal.’’? (R. 277.) 


>» 


The Commission agreed with the Examiner’s findings but 
disagreed with his conclusion. It stated: 


‘‘Balancing the facts that Slaton has no purely 
local broadcast outlet and that the interference area 
is located some distance from Lawton and would re- 
ceive numerous other services, we conclude that the 
needs of the population for the service proposed by 
Star (Appellant) outweighs the needs of the popula- 
tion losing the KCCO service.’’ (R. 370.) 


But the Commission also went on to conclude 


‘“‘snch interference as a comparative factor must be 
Teer against the Star (Appellant’s) proposal.”’ 
* 1.) e@*ee# 
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The Commission said: 


‘*Moreover, Slaton has a population of only 5,036 as 
(Rony with the population of 14,044 in Plainview.” 
1. 


The Commission held: 


‘‘Another factor to be considered is Slaton’s 
close proximity [16 miles] to Lubbock, Texas. * * * 
- . . Slaton is located in the metropolitan area 
of the city of Lubbock which has a population 
of 71,747. Lubbock presently has six standard 
broadcast stations assigned to it, all of which provide 
primary service to Slaton. Star’s (Appellant’s) pro- 
posed Class IT station covers Lubbock with a 2.0 mv/m 
signal although it does not place the minimum field 
intensity over the business or factory areas of Lubbock 
required by our Rules to make it a Lubbock service. 
We have held in the past that the fact that two cities 
are located in the same metropolitan district, as 
determined by the United States Census Bureau, does 
not diminish their separate identity in determining 
which of several conflicting proposals would more 
nearly meet the requirements of Section 307(b).* * * 

i lid basis for holding other than that 
Slaton is a separa ry Wu al trans- 
she Ve ake ver, aton an 
0 be considered as separate entities does 
not alter the fact that Plainview is not similarly situ- 
ated in a large metropolitan area. On a comparative 
basis, the importance of providing a first local broad- 
cast service to Slaton is lessened by its small size and 
its location within a large metropolitan area with a 
substantial number of services while the importance 
of providing a second local outlet to Plainview is en- 
hanced by its dissimilar location.’? (R. 371-372.) 


In summary the Commission concluded that Slaton must 
be denied its first transmission facility because (a) ‘‘Slaton 
is served by a number of broadcast stations;’? (b) ‘‘is in 
close proximity to the city of Lubbock;’? (c) ‘‘the proposal 
to serve Slaton would cause destructive interference to a 
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portion of the service area of an existing station.”’? On the 
other hand, the Plainview proposal must be granted be- 
cause it (a) ‘‘is a more efficient use of the frequency, for 
it would cause no destructive interference to any existing 
station;’? (b) ‘‘would establish only a second outlet to a 
sizeable community.’ (BR. 372.) 


STATUTES INVOLVED 
The pertinent provisions of the Communications Act of 
1934, as amended, are set out in the Appendix. 
STATEMENT OF POINTS 


The Commission erred in concluding that because ‘‘Slaton 
is served by a number of broadcast services’’ in terms of 
receivable signals it does not require a standard broadcast 
transmission facility of its own. 


The Commission erred in concluding that because Slaton 
‘¢is in close proximity to the city of Lubbock,”’ it does not 


require a standard broadcast transmission facility of its 
own. 


The Commission erred in concluding that because the 
proposal for Slaton ‘‘would cause destructive interference 
to a portion of the service area of an existing station,’’ the 
Community of Slaton should be denied a standard broad- 
cast transmission facility of its own. 


The Commission erred in concluding that Plainview, 
Texas, required a second local standard broadcast trans- 
mission facility more than Slaton, Texas, requires its first 
such facility because there are no facts in this record to 
support the conclusion. 


The Commission erred in refusing to follow the mandate 
of Section 307(b) of the Communications Act which requires 
that a community be allocated at least one standard broad- 
cast transmission facility before a competitive community 
is allocated its second. 
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SUMMARY OF THE ARGUMENT 


Since simultaneous operation of the station proposed by 
Appellant for Slaton, Texas, and the station proposed by 
Intervenor for Plainview, Texas, would involve prohibitive 
electrical interference, the Commission (Appellee) was 
obliged to choose between them in accordance with the 
criteria set forth in Section 307(b) of the Communications 
Act. It has long been Commission policy and indeed Sec- 
tion 307(b) of the Communications Act imposes a duty 
upon the Commission to pursue and enforce a policy to 
provide every community a minimum of one local radio 
transmission facility. In furtherance of the statutory duty 
imposed upon the Commission, it has recognized Section 
307(b) of the Communications Act as a mandate that dic- 
tates at least one station be provided to a community before 
a competitive community acquires its second service. Thus 
the conclusion of the Commission in this case that the 
Intervenor must be favored with a second station for 
Plainview before Slaton is allocated its first station is 
clearly contrary to the statutory mandate. Upon the 
existing record facts of this proceeding the Commission 
could only conclude that Slaton should have its first station 
in view of the Congressional mandate. The record will not 
support an award of a second service to Plainview. There 
is no support in the record for the proposition that Plain- 
view has unfulfilled needs not met by the presently existing 
station serving Plainview. 


The affirmative arguments advanced by the Commission 
for granting the station to Plainview were that ‘‘the im- 
portance of providing a first local broadcast service to 
Slaton is lessened by its small size and its location within a 
large metropolitan area with a substantial number of ser- 
vices while the importance of providing a second local 
outlet to Plainview is enhanced by its dissimilar location.”? 
(R. 372.) The Commission did not make express findings 
as to any particular need on the part of Plainview for 
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additional service. It erroneously presumed a choice of 
two transmission services at Plainview would be a nice 
thing for Plainview to have—nicer than one transmission 
facility for Slaton. There is good reason for no finding of 
need at Plainview because the Plainview applicant (inter- 
venor) introduced no evidence as to Plainview’s need for a 
second station.2 Furthermore, the Commission did not in- 
troduce any evidence as to the manner in which the existing 
station at Plainview is meeting or failing to meet the needs 
of Plainview. In terms of Section 307(b) of the Communica- 
tions Act and the Commission’s own statutory interpreta- 
tion of that Congressional mandate, Slaton, ‘‘a separate 
community without a local transmission facility,’’ (R. 371) 
is presumed to need such a medium for local self-expres- 
sion. This presumption can only be rebutted with evidence. 
There is no such evidence in this record. On the present 
record of this proceeding only a grant to Slaton is possible 
because of the legal presumption of Section 307(b) of the 
Communications Act. To overcome that presumption con- 
siderably more convincing evidence concerning the needs 
of Plainview for a second radio outlet for self-expression 
than “‘its dissimilar location’? (R. 372.) is required. To 
decide such an important question without careful appraisal 
of the needs of Plainview and how those needs are presently 
met can only be characterized as arbitrary and unlawful. 


ARGUMENT 
Preliminary Statement 
A careful study of all of the Commission’s reported cases 
dealing with Section 307(b) of the Communications Act of 
1934, as amended, indicates very clearly that in the instant 
proceeding the Commission has changed, or may be chang- 
ing, its view as to the dominant importance of a community 
having at least one radio transmission facility available to 


1 Actually, all Plainview and KCOO, party respondent below, tried to do at 
the hearing before the FOC was to disqualify the parties to the Slaton appli- 
cation—without any semblance of success. 
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it. If, in fact, it is changing its views, it is doing so contrary 
to its mandate from its creator, Congress; it is not acting 
in an area of its own exclusive administrative judg- 
ment. The rationality of the basic theses as to the public 
good resulting from a decision that one community must 
have a choice of transmission services while another has 
none is not self-evident. The supporting philosophy of the 
Commission’s decision appears to be so obscure as to re- 
quire explanation. Appellant challenges the Commission 
decision as arbitrary; Appellant enlists the aid of the 
Court, in adjudicating this issue, to require a statement of 
the Commission’s premises and the Commission’s rea- 
soning in reaching the novel general policy it adopted in 
this case. 
A. 


The Commission Erred in Concluding That Because “Slaton Is 
Served by a Number of Broadcast Services” in Terms of 
Receivable Signals It Does Not nea a Standard Broad- 


cast Transmission Facility of Its 


The record is clear that Slaton, Texas, receives primary 
radio service from seven standard broadcast stations. Six 
of these stations are located at Lubbock, Texas, 16 miles 
from Slaton, one is located at Midland, Texas, approxi- 
mately 100 miles from Slaton. Not one of the primary 
radio services Slaton residents can listen to originates in 
Slaton; it has no radio station of its own. The Commission 
has often made the following statement, ‘‘In the past, this 
Commission has emphasized the principal that substantial 
need is presumed to exist for a first local broadcasting 
outlet in any community of appreciable size... .’? (Emphasis 
added.) Sanford A. Schafitz, 24 FCC 363. “Local broad- 
casting outlet’? means a community station which provides 
the community a transmission facility of its own. I and E 
Broadcasting Co., 3 RR 1354; Syndicate Theatres, Inc., 
3 BR 1803. In the Commission’s own words, ‘“A community 
does not receive an adequate share of radio service merely 
because signals from stations located in other communities, 
and directed primarily to the needs and interests of such 
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other communities, may be heard within the limits of the 
community in question.’? Northwestern Ohio Broadcasting 
Corp., 3 BR 1945. Plainview, Texas, has six primary radio 
services from standard broadcast stations available to it; 
one of these services originates in Plainview. Slaton, 
Texas, has seven such primary services but none of them 
originate there nor is there any evidence in this record 
that any one of those services serve the needs of Slaton, 
Texas. It can only be concluded that a station located in 
Plainview serves the needs of Plainview. But aside from 
the facts of community need and how it might be met at 
Slaton without a station or is presently met at Plainview 
with a station, it may be stated unequivocally that the 
availability of broadcast reception services to a community 
as a substitute for its own transmission facility has never 
been accepted by the Commission. Typical of Commission 
statements on this very subject is the following: ‘‘We do 
not believe that the greater number of radio reception 
services available to Anadarko, as compared with Lawton, 
can be considered as a substitute for Anadarko’s own local 
transmission facility.”? * * * ‘‘The controlling element in 
our determination of this proceeding is our policy to afford 
every community of substantial size, where possible, with 
an outlet for local self-expression.’? (Emphasis added.) 
Lawton-Ft. Sill Broadcasting Company, 7 RR 1216. In 
fact, the Commission’s own statutory construction of Sec- 
tion 307(b) of the Communications Act of 1934, as amended, 
proves it has no discretion to upset that legislative mandate. 
For it holds, ‘‘This Commission has repeatedly held that 
a fair and equitable distribution of radio facilities under 
the legislative mandate of Section 307(b) supra, contem- 
lates radio transmission as well as radio reception service.’’ 
(Emphasis added.) Greater New Castle Broadcasting 
Corp., 8 BR 291. And, the Commission says, ‘‘In passing 
upon these applications, it is the Commisston’s duty to give 
full effect to the mandate of Section 307(b) of the Com- 
munications Act of 1934, as amended.’’? (Emphasis added.) 
Seaside Broadcasting Co., 5 RB 930c. 





11 


The fact that there is no station located at Slaton, Texas, 
creates the presumption that a substantial need exists at 
Slaton, Texas, for its own community outlet for self- 
expression. Sanford A. Schafitz, supra. In order that such 
a presumption may be overcome, convincing evidence re- 
butting the presumption must be a part of the record. This 
record contains not a single item of evidence rebutting the 
Commission-recognized presumption. Although six stand- 
ard broadcast stations located sixteen miles from Slaton at 
Lubbock provide listenable signals to the community of 
Slaton, no evidence whatever exists in this record that 
demonstrates any of those stations serve the needs of 
Slaton. Assuming, arguendo, that such evidence was in 
the record, recent pronouncements of the Commission 
clearly show that even if the record did contain such evi- 
dence it would not overcome the well-established presump- 
tion that every community of appreciable size should have 
its own transmission facility. For the Commission has only 
recently held that it ‘‘does not regard service to a com- 


munity from a station in another community, commendable 
as it may be, as an adequate substitute for a local station.’’ 
Miners Broadcasting Service, Inc., 13 RR 1163. But, of 
course, this instant record contains not a single shred of 
evidence that any broadcast station located anywhere 
serves Slaton in any way in terms of meeting its own 
special community needs. 


In deciding to which of two communities new radio 
facilities should be awarded the Commission must make 
findings of fact which make clear the reason for the choice 
and make the choice a rational conclusion from the facts. 
The fact that Slaton has available to it seven primary 
radio reception services from stations located in distant 
communities simply does not provide the premise for a 
rational conclusion that it must be denied its first trans- 
mission facility in preference to establishing a second 
transmission facility at Plainview. 





The Commission has held and the holding is rational and 
reasonable ‘‘The fact that [the] two cities are a part of the 
same metropolitan district as determined by the Census 
Bureau [of 1940] does not diminish the separate identity 
of the communities.’’ Utica-Observer Dispatch, Inc., 3 BB 
265. In the instant case the Commission reaffirms its 
holding regarding the separateness of communities in any 
metropolitan area; it concludes ‘‘There is no valid basis 
for holding other than that Slaton ts a separate community 
without a local transmission facility.’? (R. 371.) (Emphasis 
added.) But the Commission concludes that the separate 
and distinct community of Slaton must be denied its first 
transmission facility and because ‘‘Plainview is not 
similarly situated in a large metropolitan area,’? (R. 371- 
372.) it must be granted its second transmission facility. 
Why this choice of transmission facilities should be made 
available to Plainview because of its situs is not explained 
anywhere in the Commission’s decision. Slaton, a commu- 
nity without any transmission facility, is presumed to have 
a substantial need for such a medium for local self-expres- 
sion. To rebut that presumption the record must contain 
evidence either that no substantial need exists at Slaton 
or that the Slaton needs are being met by some other 
medium. There is no evidence in this record on either 
score. The award to the community of Plainview, 55 miles 
from Slaton, obviously will not meet the needs of Slaton. 
If Plainview has need for an additional transmission 
facility, this need is not a matter of record evidence in this 
proceeding, and, in any event, Plainview’s need for a second 
transmission facility cannot be presumed to be greater than 
Slaton’s need for a first transmission facility It is sub- 


1In Allentown Broadcasting Corp. v. FCC, 94 U.S. App. D.O. 358, 222 F. 
2d 781 this Court held that ‘‘This ‘choice of local service’ principle is a 
gloss on §307(b) of the Communications Act of 1934, supra. It was first 
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mitted that the presumption that Slaton has a substantial 
need for a first transmission facility cannot be rebutted 
simply by reference to the fact of Plainview’s location on a 
map. 


Cc. 


The Commission Erred in Concluding That Because the Pro- 
posal for Slaton “Would Cause Destructive Interference to 
a Portion of the Service Area of an Existing Station” the 
Community of Slaton Should be Denied a Standard Broad- 
cast Transmission Facility of Its Own 


The Commission carefully considered the interference 
the Slaton proposal would cause KCCO, Lawton, Oklahoma. 
After such careful consideration of the facts regarding the 
interference, the Commission concluded that ‘‘Balancing 
the facts that Slaton has no purely local broadcast outlet 
and that the interference area is located some distance 
from Lawton and would receive numerous other services, 
we conclude that the needs of the population [of Slaton] 
for the service proposed outweighs the needs of the popula- 
tion losing the KCCO service.’’ (BR. 370.) In view of this 
Commission discussion, it is clear that the interference to 
KCCO, Lawton, Oklahoma, was weighed by the Commission 
and was found by it to be no bar to the establishment of a 
first transmission facility at Slaton, Texas. Up to that point 
it would appear that the Commission had dealt fairly and 
equitably with Slaton. However, having disposed of this 


applied by the Commission in Northwestern Ohio Broadcasting Corp., upon 
the crucial findings that the choice between the two communities was ‘indeed 
a difficult one’ and that both applicants ‘propose[d] to render meritorious 
program services designed to meet the needs of the respective communities 
* * ©? Since we affirmed on appeal because there was ‘no error in the 
record’ our approval of the ‘choice of local service’ principle was limited 
to its application in circumstances of otherwise approximately equivalent 
community need and applicant ability to serve such need’’ at 784. There is 
no evidence on either score in this record. Slaton presented no such evidence 
because of the Commission’s presumption of substantial need in the absence 
of a community transmission service. Why the Appellee or Intervenor did 
not come forth with evidence, if the choice of local service was the theory 
of their case, is, of course, unknown to Appellant. This theory was not 
evident in any of the pleadings or, indeed, in the Commission’s very decision. 
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interference problem favorably to Slaton, the Commission 
then reaches back to it again to deny Slaton its first 
station. The Commission concluded ‘‘The weight given, on 
a comparative basis, to the consideration that the Star of 
the Plains proposal would provide a first local transmission 
facility to a community is lessened by the fact . . . that 
the proposal to serve Slaton would cause destructive inter- 
ference to a portion of the service area of an existing 
station.’? (R. 372.) Having resolved that the interfer- 
ence from the proposed station at Slaton to KCCO, Lawton, 
Oklahoma, was not sufficiently serious to preclude a grant 
to Slaton, the Commission was not free to reach back again 
and use this same interference as an argument in support 
of the denial of the Slaton proposal. The reasons the fore- 
going is so crystal clear is that Section 307(b) of the Act 
speaks in terms of absolute qualification, not comparative. 


In all likelihood Appellee will argue that if the Slaton 
proposal were unopposed, the interference would not bar 
a grant. But given a choice between two proposals, one 
of which caused no interference, the Commission un- 
doubtedly will argue that it has discretion to find for either 
applicant. Its discretion is not complete in view of the 
Congressional mandate of Section 307(b) of the Com- 
munications Act. And, furthermore, Section 303(¢) of the 
Act provides that the Commission ‘‘shall . . . encourage the 
larger and more effective use of radio in the public inter- 
est....’? These Congressional mandates are not fulfilled 
by the establishment of two radio transmission services 
for 14,000 persons to the total disregard of a community of 
5,000 persons. The Commission recognizes these Con- 


1 The Commission has consistently favored small communities without trans- 
mission facilities of their own over larger communities with at least one 
transmission facility of its own. For example, in a proceeding involving 
Coral Gables and Miami Beach, Florida, the population of Miami Beach was 
28,012 and Coral Gables 8,294. As in the instant case Miami Beach, the larger 
community, had one station, the smaller community, Coral Gables had none. In 
favoring Coral Gables the Commission said: ‘‘We are of the opinion that a 
grant to a qualified Coral Gables applicant would result in a more equitable 
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gressional mandates but apparently failed to keep them 
before it when deciding this case. In E. Weaks McKinney- 
Smith, 24 FCC 112, the Commission said that ‘‘the statu- 
tory standard imposed by that Section [307(b)] is not 
solely a comparative one but rather is absolute in the sense 
that any grant must meet the standard of fair, efficient, 
and equitable.’”? The treatment accorded Slaton on the 
question of interference to KCCO, Lawton, is not fair in 
view of the Commission’s recognition of the absolute 
standard imposed upon it by the Congress. 


If there is some room for the exercise of some Commission 
discretion in this situation, then assuming (but not con- 
ceding) such discretion, the Commission cannot intelligently 
exercise it upon a record which merely shows Plainview, 
Texas is not located in a metropolitan area and the 
proposal for Plainview, Texas, does not happen to cause 
any interference. Appellant cannot escape the conclusion 
that there is only one kind of record upon which the Com- 
mission could reach a rational decision, namely, record facts 
showing what the needs of Slaton and Plainview are and 
how they are being met. Only upon such a record (and 
absent the presumption that, at least until this case, a 
community without a transmission facility did have sub- 
stantial ‘‘need’’) can a true comparative test be applied 
to the communities involved to decide whether one should 
have two services and the other none. In Federal Com- 
munications Commission v. Allentown Broadcasting Corp., 
distribution of the use of radio channels among the various communities, in 
accordance with Section 307(b) of the Communications Act of 1934, than 
would a grant to the Miami Beach applicant.’? Southern Media Corp., 3 BB 
554. Of., Nashville Radio Corp., 3 RE 515; WMAE, Inc., 3 BE 694; Charles 
W. Balthrope, 3 RE. 1090(b) ; Newnan Broadcasting Co., 3 RE 1237; Hanford 
Publishing Co., 3 RB 1281; I and E Broadcasting Co., 3 BE 1354; Syndicate 
Theatres, Inc., 3 BR 1808; Paris Broadcasting Co., 3 BE 1843; Gifford Phillips, 
3 RR 2046; Belleville News-Democrat, 4 RR 1043; Grand Haven Broadcasting 
Co., 4 BE 1313; Petaluma Broadcasters, 5 RR 275; Metropolitan Broadcasting 
Co., 5 RB 582; Seaside Broadcasting Co., 5 RE 930(c). The cases where the 
smaller community prevails are actually too numerous to go on citing all of 
them, There has been no contrary case prior to the instant case. 
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349 U.S. 358, 75 Sup. Ct. 855, the Commission took the 
position that, ‘“when mutually exclusive applicants seek 
authority to serve different communities, the Commission 
first determines which community has the greater need for 
additional services and then determines which applicant 
can best serve that community’s need.’’ Appellant, relying 
upon Commission decisions and policy statements, regarded 
the absence of a first transmission facility at Slaton to 
establish the presumption that a substantial need existed 
for Slaton’s first station. Sanford A. Schafitz, supra. 
There is nothing in this record to rebut that presumption. 


In Sanford A. Schafitz, supra, the applicant was seeking 
to establish a first transmission service for the community 
of Lorain, Ohio. Lorain and Elyria are contiguous commnu- 
nities and WEOL is a standard broadcast station located at 
Elyria with auxiliary studios located in Lorain. 40 per 
cent of the WEOL programs originated in Lorain. The 
Commission specifically found that ‘‘. .. WEOL does in 
fact supply thereto (Lorain) the type of service which a 
local radio outlet is expected to provide to the community 
to which it is assigned.’’ Ibid., 24 FCC 363 at 378. The 
Lorain proposal caused interference to two existing 
stations, WTTH, Port Huron, Michigan, and WSPD, 
Toledo, Ohio. Despite the service Lorain, Ohio, was re- 
ceiving from the auxiliary studio of WEOL at Lorain, 
Ohio, and despite the interference caused by the Lorain 
proposal, the Commission concluded: ‘In the past, this 
Commission has emphasized the principle that substantial 
need is presumed to exist for a first local broadcasting out- 
let in any community of appreciable size, and has stressed 
the importance of providing a first local outlet, even in 
instances where objectionable interference would be caused 
to existing stations.’’ JIbid., at 378. cf., Dorsey Eugene 
Newman, 12 RE 211. This Commission policy of not 
allowing interference to bar the establishment of a first 
local transmission service to any community of appreciable 
size is not limited to uncontested situations. Greater New 
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Castle Broadcasting Corp., 8 RR 291. In this contested 
ease favoring the smaller community~without a trans- 
mission facility, the Commission said: ‘‘We are aware of 
the fact that the station proposed by the New Castle appli- 
cant would not cause as much interference to existing 
stations as the operation proposed by the Farrell appli- 
cant and to this extent would be a more efficient opera- 
tion.”” TJbid., at 321. Such Commission pronouncements 
strengthened by the Congressional mandate of Section 
307(b) of the Act must put to rest any arbitrary weighing 
of the insubstantial interference factor by the Commission. 


D. 


The Commission Erred in Refusing to Follow the Mandate of 
Section 307(b) of the Communications Act Which Requires 
That a Community Be Allocated at Least One Standard 
Broadcast Station Before a Competitive Community Is 
Allocated Its Second 


It would be difficult to find a provision of the Communica- 


tions Act that has received the amount of statutory con- 
struction the Commission has made with reference to 
Section 307(b). It has been held by the Commission that 
the provision is a ‘‘mandate,’’ Northwestern Ohio Broad- 
casting Corp., supra; that Section 307(b) ‘‘directs’’ the 
Commission ‘‘to make such distribution of licenses, fre- 
quencies, hours of operation, and of power among the 
several states and communities as to provide a fair, efficient, 
and equitable distribution of radio service to each of the 
same... .’? Nashville Radio Corp., supra; that Section 
307(b) ‘‘requires’’ the Commission ‘‘to effect a fair, effi- 
cient, and equitable distribution of radio facilities among 
the several states and communities.’’ Metropolitan Broad- 
casting Co., supra. Such statements over the years has led 
the Commission to state only recently that the statutory 
standard imposed upon it by Section 307(b) is ‘‘absolute’’ 
in the sense that any grant must meet this standard. 
E. Weaks McKinney-Smith, 24 FCC 112. The Commis- 
sion’s position as to Section 307(b) is well summed up in 
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its brief to this Court in Skyway Broadcasting Corporation 
v. FCC, 85 U.S. App. D.C. 425, 176 F. 2d 951. There it repre- 
sented to the Court that the decision in that case, as does 
the decision here, ‘‘. . . involves a matter of fundamental 
policy concerning the requirements of Section 307(b) of 
the Communications Act. As has been noted, the Com- 
mission has long adhered to the policy of considering the 
transmission as well as reception facilities available in 
every community in seeking a ‘fair, efficient and equitable’ 
distribution of radio facilities. In accordance with this 
principle, the Commission has consistently favored giving 
a community a first local transmission service, in preference 
to giving an additional station to a much larger community 
which was already served by a local radio station or 
stations. The Commission has therefore concluded that 
Section 307(b) requires, as a minimum of equitable distri- 
bution of facilities as between various communities, the 
establishment of one local transmission facility.”” (Em- 
phasis is the Commission’s.)? 


The Commission’s construction of Section 307(b) of the 
Communications Act as consistently stated by it in policy 
statements and contested cases involving standard broad- 
cast stations was codified by the Commission in its Final 
Television Allocation Report which created the allocation 
plan for television stations. In the Matters of Amend- 
ment of Section 3.606 of the Commission’s Rules and Regu- 


2 Not only has the Commission represented to this Court that Section 307(b) 
requires 2 minimum of one station to a commpnity but it has also held to 
that same position when deciding cases similar to this Slaton-Plainview situa- 
tion that have never reached this Court. In Border Broadcasters, Inc., the 
Commission said: 


‘*Thorwold’s [Harlingen] proposed station would not be readily avail- 
able to Raymondville’s citizens for local self-expression.’’ * * * ‘‘Two of the 
most important principles in the effectuation of Section 307(b) of the Com- 
munications Act are the objectives of making available at least one broadcast 
service to all parts of the United States and of providing at least one broad- 
cast service to cach community’’. © * * “*, . . . Eaymondville, which has no 
local transmission facility, is the community with the greater need for broad- 
cast servico...??* * * (Emphasis added.) 13 ER 463 at 475, 476. 
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lations; Siath Report and Order, 1 (Part three) RE 91:601. 
It here recognized the two-fold objective of Section 307(b) 
of the Act by establishing priorities for the establishment 
of television service throughout the United States. These 
principles of priority were: 


‘‘Priority No. 1: To provide at least one television 
service to all parts of the United States. 


‘Priority No. 2: To provide each community with 
at least one television broadcast station. 


“Priority No.3: To provide a choice of at least two 
television services to all parts of the United States. 


‘¢Priority No. 4: To provide each community with 
at least two television broadcast stations. 


‘‘Prjority No. 5: Any channels which remain un- 
assigned under the foregoing priorities will be assigned 
to the various communities depending on the size of 
the population of each community, the geographical 
location of such community, and the number of tele- 
vision services available to such community from 
television stations located in other communities.”’ 
Tbid., at 91:620. 


In establishing these principles of priority the Commis- 
sion said it was ‘‘.. . fulfilling what it considers the mandate 
of the Communications Act [to be] to provide an equitable 
distribution of facilities. . .”? Ibid., 91:624. 


It will be noted that as a matter of law as well as policy 
and regulation the Commission regards the establishment 
of a first transmission facility for a community as consider- 
ably more important than establishing a choice of trans- 
mission facilities for a community already served. 


The Commission asserted before the United States 
Supreme Court in Federal Communication Commis- 
sion v. Allentown Broadcasting Co., supra, at 858, that 
‘¢. _ . when mutually exclusive applicants seek authority 
to serve different communities, the Commission first deter- 
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mines which community has the greater need for additional 
services and then determines which applicant can best serve 
that community’s need.’? The Supreme Court agreed with 
this Commission contention. Applying the Congressional 
intention of Section 307(b) of the Act, buttressed by the 
Commission’s own construction of the Congressional man- 
date and the Commission’s pronouncements as to how it 
determines this type of case, we find: 


1. Slaton, Texas, has no local transmission service. 


2. It is presumed to have a substantial need for a first 
local transmission service in order that it may have as a 
minimum one radio medium for local self-expression. 


3. Plainview, Texas, has a local transmission service. 


4. There is no evidence in this record that Plainview 
needs a second local transmission service. 


5. Plainview, Texas, is fifty-five miles from Slaton, Texas, 


and would not serve Slaton, Texas. There is no evidence 
in this record that would support the conclusion that the 
establishment of a second local transmission service at 
Plainview, Texas, will meet the substantial need for a first 
local transmission service at Slaton. 


6. The Commission has committed grievous error. 
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CONCLUSION 


In view of the foregoing, Appellant prays this Court 
adjudge, order and decree that the Commission’s order 
of May 15, 1958, be reversed with directions to the Com- 
mission to issue an order granting Appellant’s application, 
thus providing Slaton, Texas, with its first standard broad- 
cast station. In the alternative, Appellant prays that this 
Court reverse the Commission’s order and remand the case 
to the Commission for further proceedings not inconsistent 
with the Court’s opinion; and, that this Court provide 
such further relief as may seen just to it. 


Respectfully submitted, 
Star or THE Prams Broapcastine Co. 


By: 


Norman E. JorcEensen 


By: 
Sryrmovr Krircer 


Its Attorneys 
Of Counsel: v 


Krrecer & JoRGENSEN 
514 Wyatt Bldg. 
Washington, D. C. 


Dated: August 20, 1958 
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APPENDIX 


The relevant provisions of the Communications Act of 
1934, as amended are: 


Section 303(¢). Except as otherwise provided in this 
Act, the Commission from time to time, as public conveni- 
ence, interest, or necessity requires shall study new uses 
for radio, provide for experimental uses of frequencies, 
and generally encourage the larger and more effective use 
of radio in the public interest. 


Section 307(b). In considering applications for licenses, 
and modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours of opera- 
tion, and of power among the several States and commu- 
nities as to provide a fair, efficient, and equitable distribu- 
tion of radio service to each of the same. 
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On Appeal from an Order of the Federal Communications 
Commission 


REPLY BRIEF FOR APPELLANT 


Appellant believes that the briefs have brought into issue 
the crucial arguments in this cause. In reply we will only 
comment on a few portions of the Intervenor’s and Appel- 
lee’s briefs which, in our view, tend to confuse rather than 
clarify the issues. 


1, The Commission’s Mistaken Application of Precedent 


The Commission’s effort to justify its unprecedented 
decision in the instant case by reference to Huntington 
Broadcasting Company, 6RR569; affirmed, Huntington 
Broadcasting Company v. Federal Communications Com- 
mission, 89 U.S. App. D.C. 72, 202 F. 2d 298 is based upon 
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the false hypothesis that the cited case established a 307(b) 
precedent. Huntington Park, California is a suburb of Los 
Angeles practically surrounded by Los Angeles. The com- 
peting applicants involved Huntington Park and Los 
Angeles; the Huntington Park applicant sought to manu- 
facture a 307(b) statutory advantage by applying for that 
locality because it had no station while Los Angeles at that 
time had 12 stations. The Commission and this Court saw 
through the device; the applicants were actually applying 
to serve Los Angeles, nothing more. The Commission 
held: ‘‘Under these circumstances, we do not believe that 
the Communications Act requires us to rest our decision 
upon the criteria of §307(b), where, as here, we believe that 
the decisive factor is not one of allocations but rather one 
that should rest upon the comparative abilities of the ap- 
plicants . . .”” 6RR569 at 574. There really is nothing in the 
Huntington Park case that stands for the proposition set 
forth in the Commission’s brief (at p. 7) that ‘‘where the 
unserved community is located within a well served metro- 
politan area or district and the proposed local station will 
serve all or most of this larger area, the normal consider- 
ations which would otherwise be applicable in comparative 
307(b) decisions do not necessarily obtain’’. Even if the 
choice to be made in this case were between Slaton and 
Lubbock (which would bring it a bit closer though not within 
the Huntington Park case) the community of Slaton must 
be favored because it is not a suburb of Lubbock and under 
no circumstances could a station located at Slaton be con- 
sidered a Lubbock station. But even this conceded com- 
parison is not our case; here 307(b) of the Act ts the de- 
termining criteria and the choice here is between Slaton 
and Plainview not between Slaton and Lubbock or between 
Lubbock and Plainview. The Commission knows this and 
should not have injected the confusing Huntington Park 
case which is sui generis, a mutation, a sport. 


The Commission’s legal staff recognized all of the fore- 
going when it filed its brief m the Huntington Park case 
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where it said (at p.8) ‘‘The question still remains * * * as 
to whether appellant’s application in the instant proceed- 
ing can properly be considered as one to serve the city of 
Huntington Park, to be compared with an application of 
intervenor to serve the city of Los Angeles, or whether the 
undisputed facts of record disclose that the true situation 
presented is that both of the competing applications 
actually intend to and will serve a single, larger, and more 
inclusive community group.’’ This Court held that ‘‘... 
the choice was not as to which of two communities showed 
the greater need for a new station, but was rather which of 
two applicants would better serve the one large community 
which both desired to cover.’? Huntington Broadcasting 
Company v. F.C.C., supra, at 35. Clearly, the case has no 
application to a situation where Slaton is 16 miles from 
Lubbock and the competing communities are Slaton and 
Plainview 55 miles apart. 


2. The Commission’s Misconception That Equality in 
Proposal’s Is Required in 307(b) Cases 

Endeavoring to define the Commission’s erroneous ac- 
tion in this case, the Commission’s brief repeats (at pp. 
4, 6) the phrase ‘‘all things being equal’’ the 307(b) direc- 
tive then and only then requires a grant to a community 
without a transmission facility before the competing com- 
munity gets its second. This Commission contention is 
utterly baseless. Appellant’s brief makes it quite clear 
that the importance of a first transmission facility to 
a@ community is regarded of so high an order by Section 
307(b) of the Act.and ordinarily by the Commission that 
when ‘“‘things are not equal’’ a separate community with- 
out a transmission facility in a metropolitan area is 
granted its first station, Utica-Observer Dispatch, Inc., 
3RR265; that when ‘‘things are not equal’’ and the com- 
munity without a transmission service has more reception 
service than the community with the transmission service, 
it is, nevertheless, granted its first transmission serv- 
ice, Lawton-Ft. Sill Broadcasting Company, TRR1216; and, 
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that when ‘‘things are not equal’’ and the proposal of the 
community without a transmission service causes more (but 
not prohibitive) interference to an existing station than does 
the proposal of the community with a transmission service, 
then the community without a transmission service must be 
granted, Greater New Castle Broadcasting Corp., 8RR291. 
It is significant that the Commission’s brief does not de- 
tail the equality that existed in such important cases which 
resulted in the establishment of a first transmission service 
in Anakarko, Oklahoma as against Lawton, in Farrell 
Pennsylvania as against New Castle, in Rome, New York 
as against Utica. No details are given because in point 
of fact the situations were not equal. 


The fact is that in the face of its consistent adminis- 
trative practice until the advent of this case the Com- 
mission has never imposed a requirement that competing 
proposals be ‘‘in balance’? before the community without 
a transmission service be awarded its first station as 


against the community that already has one. The Com- 
mission has simply not come to grips with the case at 
hand and its insistence that a Commission policy requiring 
‘‘all things being equal’’ as a necessary condition precedent 
to a community obtaining its first transmission facility is 
not the law. 


3. The Commission Cannot Establish a Second Station at 
Plainview on This Record 


The Commission’s zeal to defend its unlawful decision 
is perhaps commendable but nevertheless has led it to an 
overzealous indiscretion. It states in its brief (at p. 10) 
that Slaton has ‘‘from the standpoint of transmission needs, 
strong affiliations with the principal city [Lubbock]’’. 
(Emphasis is the Commission’s) Appellant, of course, 
in its brief made the very point that there was no record 
evidence that showed in any way whether the transmission 
needs of Slaton were being accommodated. In view of the 
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Commission presumption of substantial need for a trans- 
mission facility at Slaton because it has none, Appellant 
had no requirement to come forward with more. The rec- 
ord is dead silent as to the transmission needs of Plainview 
for a second transmission facility. 


The Commission simply cannot say that Slaton has from 
the standpoint of transmission needs, strong affiliations 
with Lubbock, Texas. There is not a single, solitary shred 
of evidence in this record that any station at Lubbock 
located sixteen miles away from Slaton provides so much 
as a moment’s attention to the transmission needs of 
Slaton. Although Slaton may be located in the Lubbock 
metropolitan district, really an arbitrary line drawn on a 
map by the Census Bureau, there is not a single, solitary 
shred of evidence that would indicate the slightest com- 
munity of interest between the communities of Slaton and 
Lubbock. 


The foregoing lack of record evidence to rebut a strong 
presumption favoring Slaton is one of the things Appellant 
complainted about in its brief. And, Appellant is sur- 
prised and disappointed that both the Commission and 
Intervenor did not deal with the point in an effort to be 
helpful to the Court. In this respect it is clearly apparent 
the Commission supports the conclusion arrived at in the 
case appealed but, as we read its brief, it has departed 
markedly from the reasoning of the Commission, whatever 
that may have been. The main thrust of the Commission’s 
brief seems to be that whatever transmission needs Slaton 
may have are being met by Lubbock stations. If that is 
so and Plainview has unfulfilled needs not met by the 
existing station at Plainview then it may very well be that 
Plainview should be favored with a second station before 
Slaton obtains its first. Unfortunately, the record of this 
case will not support the Commission’s statement and any 
such conclusion is completely irrational if based upon the 
simple fact of the geographical location of Slaton, Texas. 
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The Commission’s decision dealt much more vaguely with 
the subject of Slaton’s need for a transmission facility. 
It felt its needs were ‘‘minimized’’ and that its needs 
were “‘limited’’ and that because of Plainview’s ‘‘dis- 
similar location’? Plainview’s needs were ‘‘enhanced’’. It 
is therefore refreshing to have these obscure verbs illumi- 
nated by language that describes more particularly what the 
Commission felt, namely, that Lubbock stations were serv- 
ing the needs of Slaton. But the Commission must do more 
than feel this; the record must show it. 


Never before have we heard it suggested a community 
of more than 5,000 persons should be denied their first 
radio station in order that 14,000 persons may enjoy two 
transmission services. Never have we seen such an im- 
portant (to Slaton) decision made by an expert body by 
looking at a map rather than developing record evidence 
that would have a reasonable relationship to the subject 
to be decided. Appellant believes the Commission’s de- 
cision and its attempt to defend it clearly demonstrates an 
arbitrary disregard by the Commission of the clear man- 
date of Section 307(b) of the Act which imposes upon the 
Commission a duty of allocating radio facilities equitably 
among the several states and communities. Any decision 
by the Commission that results in a community like Plain- 
view with a population of 14,000 persons enjoying two 
transmission services while a community like Slaton with 
a population slightly in excess of 5,000 persons has none 
is not an equitable distribution of radio facilities and a 
clear violation of Section 307(b). 

Norman E. JorceNsen 
Sermovur Karecer 
Of Counsel: Attorneys for Appellant 
Karecer & JORGENSEN 
514 Wyatt Bldg. 
Washington, D.C. 


Date: Nov. 3, 1958 








